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ABSTRACT 

This state plan describes how the state of New York 
intends to comply with legislative mandates concerning education of 
children with disabilities, specifically the Individuals with 
Disabilities Education Act (IDEA) and Part 300 of the Code of Federal 
Regulations. It also describes the planning and program initiatives 
that will be undertaken at the state level regarding the provision of 
special education programs and services during the 1993-1995 cycle. 
The plan is organized according to the checklist provided by the U.S. 
Office for Special Education and Rehabilitation Services to assist 
states in the development of state plans. Each section of the State 
Plan describes how New York State meets the federal requirements 
specified in the corresponding section of the checklist. Specific 
citations of state law, regulation, or policy are included to support 
compliance with the requirements. The Plan supports the 
implementation of "A New Compact for Learning," which proposed the 
following principles: all children can learn; focus on results; aim 
for mastery; provide the means; provide authority with 
accountability; and reward success and remedy failure. Following 
various assurances and submission statements, the Plan presents 
information about right to education, educational opportunities, 
child identification, individualized education programs, procedural 
safeguards, confidentiality, least restrictive environment, 
protection in evaluation procedures, responsibility of state 
education agency, the state comp*:ehensive system of personnel 
development, private schools, recovery of funds, annual evaluation, 
description of use of IDEA Part B funds, interagency agreement, and 
personnel standards. (JDD) 
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PART I— SUBMISSION STATEMENTS AND CERTIFICATIONS 



Submission Statement 

I, the undersigned authorized official of the State Education Agency of New York State, hereby submit the 
following State Plan for Fiscal Years 1993-1995 under Part B of the Individuals with Disabilities Education 
Act. 

Signature of Authorized OFicial Date 



Thomas E. Sheldon, Executive Deputy Commissioner 
Typed Name and Title 

Assurance Statements 

The State of New York makes the following assurances and provisions as required by Part B of the Individu- 
als with Disabilities Education Act (IDEA), as amended (20 U.S.C. 141 1-1420): 

I. In carrying out the requirements of 20 U.S.C. 1412, prcxedures are established for consultation with 
individuals involved in or concerned with the education of children with disabilities, including indi- 
viduals with disabilities and parents or guardians of children with disabilities. (20 U.S.C. 1412 (7)( A)) 

II. Programs and procedures will be established to assure that funds received by the State or any of its 
political subdivisions under any other Federal program, including subpart 2 of part D of Chapter I of 
Title I of the Elementary and Secondary Act of 1965 and Section 202(1) of the Carl D. Perkins Voca- 
tional Education Act under which there is specific authority for the provision of assistance for the edu- 
cation of children with disabilities, will be utilized by the State, or any of its political subdivisions, only 
in a manner consistent with the goal of providing a free appropriate public education for all children 
with disabilities, except that nothing in this clause shall be construed to limit the specific requirements 
of the laws governing such Federal programs. (20 U.S.C. 1413 (a)(2)) 

III. Federal fijnds made available under the Act: (A) will no: be commingled with State fijnds; and (B) 
will be so used as to supplement and increase the level of Federal, State, and local fi.mds (including 
fijnds that are not under the direct control of State or Uxial educational agencies) expended for special 
education and related services provided to children with disabilities and will in no case be used to sup- 
plant such Federal, State and local fimds, except that, where the Stare provides clear and convincing 
evidence that all children with disabilities have available to them a free appropriate education, the 
Secretar^^ may waive in part the requirement of this clause if the Secretary concurs with evidence pro- 
vided by the State. (20 U.S.C. 1413(a)(9)(B) and 20 U.S.C. 1414(a)(2)(B)(ii)) 

IV. The State has an advisc^ry panel, appointed by the Governor or any other official authorized under 
State law to make such appointments, composed of individuals involved in, or concerned with, the 
education of children with disabilities, including handicapped individuals, teachers, parents or 
guardians of children with disabilities. State and IcKal officials which: (A) advises the State educa- 
tional agency of unmet needs within the State in the education of children with disabilities; (B) com- 
ments publicly on any rules or regulations proposed for issuance by the State regarding the education 
of children with disabilities, and the procedures for distribution of funds under the Act; and (C) assists 
the State in developing and reporting such data and evaluations as may assist the Secretary in the per- 
formance of his responsibilities under 20 U.S.C. 1418. (20 U.S.C. 1413(a)(12)) A list of the current 
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members of the Commissioner's Advisory Panel may be obtained by contacting the Office for Special 
Education Services at (518) 473-7563. 

V. The Education of the Handicapped Act, as amended, will not be construed by the State to permit the 
State to reduce medical or other assistance available under, or to alter the eligibility requirements of, 
programs funded in whole or in part through Title V (Maternal and Child Health) or Title XIX (Med^ 
icaid) of the Social Security Act, with respect to the provision of a free appropriate public education 
for children with disabilities within the State. 



General State Application — EIX5AR Assurance 

The State educational agency provides assurances that it will comply with the provisions contained in 34 
CFR 76.101 and Section 435 of the General Education Provisions Act. 

Certifications Required by EDGAR 

In accordpnce with 34 CFR 76.104, the State Educational Agency assures: 

1. That the plan is submitted by the State agency that is eligible to submit the plan. 

2. That the State agency has authority under State law to perform the functions of the State under the 
program. 

3. That the State legally may carry out each provision of the plan. 

4. That all provisions of the plan are consistent with the State law. 

5. Thar a State officer, specified by title in the certification, has authority under State law to receive, 
hold, and disburse Federal funds made available under the plan. 

6. That the State officer who submits this plan, specified by title in the certification, has authority to sub- 
mit the plan. 

7. That the agency that submits the plan has adopted or otherwise formally approved the plan. 

8. That the plan is the basis for State operation and administration of the program. 

Certification Required by Executive Order #12372 

This State certifies that: To the best of our knowledge and belief, data in this State Plan are true and correct, 
the document has been duly authorized by the governing body of the State education agency and the State 
will comply witli the attached assurances if the State Plan is approved. 

The State Plan was submitted to the Staters '^single point of contact" under Executive order ■«^12372 on date: 
May 26, 1992 

Public Participation 

A draft State Plan was circulated throughout the State on November 8, 1991 which was approximately 142 
days prior to the anticipated dare of submission to the Secretary. The public was provided at least 30 days to 
make comment and submit information for planning purposes, extending from November 8, 1991 through 
January 15, 1992. Tlie draft Plan was forwarded to school districts, statewide organizations. Office for Special 
Education Services regional offices. Special Education Training and Resource Centers, professionals, and to 
other persons involved in the education of students with disabilities. During this period, on December 10, 
1991, 11 public hearings were conducted simultaneously in accordance with the public notices published 
twice in the State Register and 9 newspapers having broad regional and State circulation. In addition, 
focused forums on the section of the State Plan in which New York State*s policy on the provision of special 
education programs and ser\'ices in the Least Restrictive Environment (LRE) is articulated were held on 
December 11, 1991, at the same 11 sites as the public hearings. A review of the oral and written testimony 
received at the hearings and forums was completed and summaries of this information presented to the New 
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York State Board of Regents and Commissioner of Education for their review prior to revising and adopting 
the State Plan in February. The final State Plan is intended to be submitted to the Office of Special Educa- 
tion and Rehabilitation Services (OSERS) in May 1992. Notice of approval from OSERS will be made in 
nine newspapers throughout the State. Documentation of public participation is included in the Appendix 
of this Plan, 

Introductory Note Regarding Definitions 

The Part B regulations include several definitions. States are not required to include those definitions in 
their State plan. However, the State must use these terms in a manner which is fijlly consistent with the 
requirement of Part B, including definitions.and if the State does include a definition of any of these terms, it 
must be fijUy consistent with the definition set forth in Part B. 
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NEW YORK STATE PLAN REQUIREMENTS UNDER PART B 
OF THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT 
AS ADDED BY THE EDUCATION OF THE HANDICAPPED ACT 
AMENDMENTS OF 1990 (PUB. L. 101.476) AND THE U JDIVIDUALS WITH 
DISABILITIES EDUCATION ACT AMENDMENTS OF 1991 (PUB. L. 102-119) 



For purpt^ses of implementing provisions of the Education of the Handicapped Act Amendments of 1990 
(Pub. L. 101-476) and the Individuals with Disabilities Education Act Amendments of 1991 (Pub. L 102- 
119), which amend Part B of the Individuals with Disabilities Education Act (Act) (20 U.S.C. 1401, 1411- 
1420)» the State of New York makes the following assurances: 

(1 ) In accordance with section 612(2) of the Act, throughout the period of the Fiscal Year (FY) 1993 grant 
award, the State's definition of "children with disabilities " or its equivalent, will include "children with 
autism" and "children with traumatic brain injury" as separate disability categories under Part B, as 
specified in section 602(a)(i) of the Act. As soon as possible, but no later than July I, 1993, the State 
will make conforming changes to State statutes, regulations, or policies and procedures, as appropriate. 

(2) In accordance with the section 612(2) of the Act, throughout the period of the FY 1993 grant award, 
the State's definition of "children with disabilities," or its equivalent, for children aged 3 through 5 will 
include "children experiencing developmental delays, as defined by the State and as measured by appro- 
priate diagnos^ic instruments and procedures. . . " in accordance with the criteria specified in section 



(3) In accordance with section 612(2) of the Act, throughout the period of the FY 1993 grant award, the 
State's definition of "special education, " or its equivalent, will add "instruction in other settings' to the 
list of settings in which "specially designed instruction" may be provided to children with disabilities, as 
required by section 602(a)(16) of the Act. As soon as possible, but no later than July 1, 1993, the State 
will make ccmforming changes to State statutes, regulations, or policies and procedures, as appropriate. 

(4) In accordance with section 612(2) of the Act, throughout the period of the FY 1993 grant award, the 
State's definition of "related services," or its equivalent, will include "rehabilitation counseling" and 
"social work services" as eligible related services, as required by section 602(a)(17) of the Act. As soon 
as possible, but no later than July 1 , 1993, the State will make conforming changes to State statutes, reg- 
ulations, or policies and procedures, as appropriate. 

(5) In accordance with section 612(4) of the Act, throughout the period of the FY 1993 grant award, each 
public agency in the State will implement individualized education programs (lEPs) for students with 
disabilities, as provided in section 614(a)(5) of the Act, which lEPs include the following provisions, as 
required by section 602(a)(19) and (a)(20) of the Act: 

(A) A statement of needed transition services for students with disabilities beginning at age 16 and each 
year thereafter, and to the extent appropriate, for students with disabilities 14 years of age or 
ytiunger; 

(B) Where appropriate, a statement of interagency responsibility if a State or local agency, other than 
the public agency responsible for the student's education, is responsible for providing or paying for 
needed transition services; 

(C) Where a participating agency, other than the public agency responsible fc^r the student's education, 
has failed to provide agreed upon transition services, a statement that the public agency will recon- 
vene a meeting of the participants on the lEP team to identify alternative strategies to meet the 
transition objectives in the student's lEP; and 



Assurances Regarding ImpleTnentadon of These 
Reqmements During Fiscal Year 1993 



602(a)(1)(B) of the Act. 
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(D) That with respect to lEPs of students with disabilities, "transition services" has the same meaning 
as the term "transition services," as defined in section 602(a)( 19) of the Act. 

As soon as possible, but no later than July 1, 1993, the State will make conforming changes to State statutes, 
regulations or policies and procedures, as appropriate. 

(6) In accordance with section 613(a)(3) of the Act, throughout the period of the FY 1993 grant award, the 
State will implement a comprehensive system of personnel development (CSPD), consistent with the 
purposes of the Act and with the CSPD described in section 676(b)(8) of Part H of the Act, that shall 
include 



(A) a description of the procedures and activities the State will undertake to ensure an adequate sup- 
ply of qualified special education and related services personnel, including — 

(i) the development and maintenance of a system for determining, on an annual basis — 

(I) the number and type of personnel, including leadership personnel, that are employed in 
the provision of special education and related services, by area of specialization, includ- 
ing the number of such personnel who are employed on an emergency, provisional, or 
other basis, who do not hold appropriate State certification or licensure; and 

(II) the number and type of personnel, including leadership personnel needed, and a projec- 
tion of the numbers of such personnel that will be needed in five years, based on projec- 
tions of individuals to be served, retirement and oiher leaving of personnel from the field, 
and other relevant factors; 

(ii) the development and maintenance of a system for determining, on an annual basis, the insti- 
tutions of higher education within the State that are preparing special education and related 
services personnel, including leadership personnel, by area of specialization, including — 

(I) the numbers of student > enrolled in such programs, and 

(II) the number who graduated with certification or licensure, or with credentials to qualify 
for certification or licensure, during the past year; and 

(iii) the development, updating, and implementation of a plan that — 

(I) will address current and projected special education and related services personnel needs, 
including the need for leadership personnel; and 

(II) coordinate and facilitates efforts among State and kxal educational agencies, institutions 
of higher education, and professional associations to recruit, prepare, and retain qualified 
personnel, including personnel from minority backgrounds, and personnel with disabili- 
ties; and 

(B) a description of the procedures and activities the State will undertake to ensure that all personnel 
necessary to carry out this part are appropriately and adequately prepared, including — 

(i) a system for the continuing education of regular and special education and related ser- 
vices personnel; 

(ii) procedures for acquiring and disseminating to teachers, administrators, and related ser- 
vices personnel significant knowledge aerived from education research and other sources; 
and 

(iii) procedures for adopting, where appropriate, promising practices, materials, and technol- 
ogy- 

As soon as possible, but no later than July 1, 1993, the State will make conforming changes to State statutes, 
regulations, or policies and procedures, as appropriate. 

(7) In accordance with section 6l3(a)(15) of the Act, throughout the pericxi of the grant award, the State 
will have in effect policies and procedures relating to the smcx^th transition for those individuals partici- 
pating in the early intervention program assisted under Parr H of the Act who will participate in 
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preschool programs assisted under Part B of the Act, including a method of ensuring that when a child 
turns age 3, an individualized education program, or, if consistent with sections 614(A)(5) and 677(D), 
an individualized family service plan, has been developed and is being implemented by such child's third 
birthday. As soon as possible, but no later than July 1, 1993, the State will make conforming changes to 
State statutes, regular ioris, or policies and procedures, as appropriate. 

(8) In accordance with section 612(4) of the Act, throughout the period of the grant award, for each child 
with a disability aged 3 through 5, if consistent with State policy and at the discretion of t!\e local edu- 
cational agency or intermediate educational unit, and with the concurrence of the parents or guardian, 
each local educational agency or intermediate educational unit in the State, by the beginning of each 
school year, will establish an individualized education program for each child with a disability or an 
individualized family service plan described in section 677(d), and will then review and, if appropriate, 
revise its provisions periodically, but not less than annually. As soon as possible, but no later than July 1, 
1993, the State will make conforming changes to State statutes, regulations, or policies and procedures, 
as appropriate. 

(9) Throughout the period of the FY 1 993 grant award, the State will comply with all requirements cf Pare 
B of the Act, including and Departmental regulations amending 34 CFR Part 300 that became final and 
effective by the date on which your State received its FY 1993 grant award. 

Thomas E. Sheldon, Executive Deputy Commissioner 
Typed Name and Title of Authorized State Official 



Signature Date 
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Public Participation Requirements 
of the General Education Provisions Act 
Related to Part B State Plans 



The public participation requirements at 34 CFR 300.280 — 300.284 apply to the State Plans submitted 
under Part B.^ In addition, States are reminded that in the general application required under Section 435 of 
the General Education Provisions Act (GEPA), 20 U.S.C. §1232d, which applies to both Part B and Sec- 
tion 619, the State has assured: 

that the State will provide reasonable opportunities for the participation by local agencies, repre- 
sentatives of the class of individuals affected by each program and other interested institutions, 
organizations, and individuals in the planning for the operation of each program, including: 

(A) the State will consult with relevant advisor^' committees, local agencies, interest groups, and 
experienced professionals in the development of program plans required by statute; 

(B) the State will publish each proposed plan, in a manner that will ensure circulation through- 
out the State at least 60 days prior to the date on which the plan is submitted to the Secretary 
or on which the Plan becomes effective, whichever occurs earlier, with an opportunity for 
public comments on such plan to be accepted for at least 30 days; 

(C) the State will hold public hearings on the proposed Plans if required by the Secretary by re^xi- 
lation; and 

(D) the State will provide an opportunity for interested agencies, organizations, and individuals to 
suggest improvements in the administration of the program and to allege that there has been 
a failure by any entity to comply with applicable statutes and regulations. 

20 U.S.C. 1232d(b)(7) 

Note: States are required to meet the public participation requirements under Part B and GEPA 
both for (1) changes in State Plans required by this Department, and (2) relevant changes that the 
State makes on its own (e.g., extending the FAPE mandate under Part B to include children ages 3 
through 5). 34 CFR 76.140—76.142. 



^ The public participation requirements at 34 CFR 300,280 - 300.284 do not apply to Section 619. Thus, it is permissive, but not 
required, for a State to hold public hearinps on its Presch(x^l Grants Appliction. 
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CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND OTHER 
RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS 



Applicants should refer to the regulations cited below to determine the certification to which they are required to attest. Applicants 
should also review the instructions for certification included in the regulations before completing this form. Signature of this form 
provides for compliance with certification requirements under 34 CFR Part 82, "New Restrictions on Lobbying," and 34 CFR Part 85, 
Government-wide Debarment and Suspension (Nonprocurement) and Government-wide Requirements for Drug-Free Workplace 
(Grants)." The certifications shall be treated as a matenal representation of fact upon which reliance will be placed when the Department 
of Education determines to award the covered transaction, grant, or cooperative agreement. 



1. LOBBYING 

As required by section 1352, Title 31 of the U.S. Code, and 
implemented at 34 CFR Part 82, for persons entering into a 

frant or cooperative agreement over $100,000, as defined at 
4 CFR Part 82, Section 82.105 and 82.110, the applicant 
certifies that: 

(a) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
mfluencing or attempting to influence an officer or employee 
of any agency^ a Member of Congress, an officer or employee 
of Congress, or an employee of a Member of Congress in con- 
nection with the making of any Federal grant, the entering 
into of any cooperative agreement, and the extension, contin- 
uation, renewal, amendment, or modification of any Federal 
grant or cooperative agreement; 

(b) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, 
a Member of Congress, an officer or employee of Congress, 
or an employee or a Member of Congress in connection with 
this Federal grant or cooperative agreement, the undersigned 
shall complete and submit Standard Form — LLL, "Disclosure 
Form to Report Lobbying," in accordance with its instruc- 
tions; 

(c) The undersigned shall require that the language of this 
certification be mcluded in the award documents for all sub- 
awards at all tiers (including subgrants, contracts under 
grants and cooperative agreements, and subcontracts) and 
tnat all subrecipients shau certify and disclose accordingly. 



2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILirv' MATTERS 

As required by Executive Order 12549, Debarment and 
Suspension, and implemented at 34 CFR Part 85, for prospec- 
tive participants in primary covered transactions, as defined 
at 34CFR Part 85, Section S5.105 and 85.110 - 

A. The applicant certifices that it and its principals: 

(a) Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
covered transactions by any Federal department or agency; 

(b) Have not within a three-year period preceding this appli- 
cation been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or perform- 
ing a public (Federal, State, or local) transaction or contract 
under a public transaction; violation of Federal or State 
antitrust statutes or commission of embezzlement, theft, 
forgery, bribery, falsification or destruction of records, mak- 
ing false statement, or receiving stolen property; 

(c) Are not presently indicted for or othenvise criminally or 
civilly charged by a jjovernmental entity (Federal, State, or 

O Jocal) with commission of any of the offenses enumerated in 
J C Paragraph (l)(b) of this certification; and 



(d) Have not within a three-year period preceding this 
application had one or more public transactions (Federal, 
State, or local) terminated for cause or default; and 

B. Where the applicant is unable to certify to any of the state- 
ments in this certification, he or she shall attach an explana- 
tion to this application. 



3. DRUG-FREE WORKPLACE 

(GRANTEES OTHER THAN INDIVIDUALS) 

As required by the Drug-Free Workplace Act of 1988, and 
implemented as 34 CFR Part 85, Subpart F, for grantees, as 
defined at 34 CFR Part 85, Sections 85.605 and 85.6120 - 

A. The applicant certifies that it will or will continue to pro- 
vide a drug-free workplace by: 

(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, 
or use of a controlled substance is prohioited in the grantee's 
workplace and specifying the actions that will be taken 
against employees for violation of such prohibition; 

(b) Establishing an on-going drug-free awareness program to 
inform employees about- 

(1) The dangers of drug abuse in the workplace; 

(2) The grantee's policy of maintaining a drug-free work- 
place; 

(3) Any available drug counseling, rehabilitation, and 
employee assistance programs; and 

(4) The penalties that may be imposed upon employees for 
drug abuse violations occurring in the workplace; 

(c) Making it a requirement that each employee to be 
engaged in the performance of the grant oe given a copy of 
the statement required by paragraph (a); 

(d) Notifying the employee in the statement required by 
paragraph (a) that, as a condition of employment under the 
grant, the employee will- 

(a) Abide by the terms of the statement; and 

(2) Notify the employer in writing of his or her conviction for 
a violation of a criminal drug statute occurring in the work- 
place no later than five calendar days after such conviction; 

(e) Notifying the agency, in writing, within 10 calendar days 
after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such convic- 
tion. Employers of convicted employees must provide notice, 
including position title, to: Director, Grants and Contracts 
Service, U.S. Department of Education, 400 Maryland 
Avenue, S.W. (Room 3124, GSA Regional Office 



Building No. 3), Washington, DC 20202-4571. Notice shall 
include the indentification number(s) of each affected grant; 

(f) Taking one of the following actions, within 30 calendar 
days of receiving notice under subparagraph (d)(2), with 
respect to any employee who is so convicted- 

(1) Taking appropriate personnel action against such an 
employee, up to an including termination, consistent with 
the requirements of the Rehabilitation Act of 1973, as amend- 
ed; or 

(2) Reauiring such employee to participate satisfactorily in a 
drug aouse assistance or rehabilitation program approved for 
such purposes by a Federal, State, or local heal, law enforce- 
ment, or other appropriate agency; 

(g) Making a good faith effort to continue to maintain a drug- 
free v/orkplace through implementation of paragraphs (a), 
(b), (c), (d), (e), and (0. 

B. The grantee may insert in the space provided below the 
site(s) for the performance of worlc done in connection with 
the specific grant: 

Place of Performance (Street address, city, county, state, zip 
code) 



DRUG-FREE WORKPLACE 
(GRANTEES WHO ARE INDIVIDUALS) 

As required by the Drug-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for grantees, as 
defined at 34 CFR Part 85, Sections 85.605 and 85.610 - 

A. As a condition of the grant, I certify that I will not engage 
in the unlawful manufacture, distribution, dispensing, pos- 
session, or use of a controlled substance in conducting any 
activity with the grant; and 

B. If convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any grant activity, I 
will report the conviction, in writing, within '10 calendar days 
of the conviction, to: Director, Grants and Contracts Service, 
U.S. Department of Education, 400 Maryland Avenue, S. W. 
(Room 3124, GSA Regional Office Building No. 3), 
Washington, DC 20202-4571. Notice shall mclude the 
identification number(s) of each affected grant. 



Check r ^ if there are workplaces on file that are not identified 
here. 



As the duly authorized representative of the applicant, 1 hereby certify that the applicant will comply with the above certifications. 



NAME OF APPLICANT 



PR/AWARD NUMBER AND/OR PROJECT NAME 



PRINTED NAME AND TITLE OF AUTHORIZED REPRESENTATIVE 



SIGNATURE 



DATE 



ED 80-0013 



CIVIL RIGHTS CERTIFICATE 



Assurance of Compliance 
with Title VI of the Civil Rights Act of 1964, 
Section 504 of the Rehabilitation Act of 1973, 
Title IX of the Education Amendments of 1972, 

the Age Discrimination Act of 1975, 
and the Americans with Disabilities Act of 1990 

The applicant provides this assurance in consideration of and for die purpose of obtaining Federal grants, 
loans, contracts (except contracts of insurance or guaranty), property, discounts, or other Federal financial 
assistance to education programs or activities from the Department of Education. 

The applicant assures that it will comply with: 

1. Title VI of the Civil Rights Act of 1964, as amended, 42 USC ZOOOd et seq,, which prohibits discrimi- 
nation on the basis of race, color, or national origin in programs and activities receiving Federal finan- 
cial assistance. 

2. Section 504 of the Rehabilitation Act of 19'73, as amended, 29 USC 794, which prohibits discrimina- 
tion on the basis of handicap in programs anc activities receiving Federal financial assistance. 

3. Title IX of the Education Amendments of 1972, as amended, 20 USC 1681 et seq., which prohibits dis- 
crimination on the basis of sex in education programs and activities receiving Federal financial assis- 
tance. 

4. The Age Discrimination Act of 1975, as amended, 42 USC 6101 et seq., which prohibits discrimination 
on the basis of age in programs or activities receiving Federal financial assistance. 

5. The Americans with Disabilities Act of 1990 which prohibits discrimination on the basis of disability by 
private employers and providers of public accommodations. 

6. All regulations, guidelines, and standards lawfiiUy adopted under the above statutes by the United States 
Department of Education. 

The applicant agrees that compliance with this Assurance constitutes a condition of continued receipt of 
Federal financial assistance, and that it is binding upon the applicant, its successors, transferees, and assignees 
for the period daring which such assistance is provided. The applicant further assures that all contractors, 
subcontractors, subgrantees or others with whom it arranges to provide services or benefits to its students or 
employees in connection with its education programs or activities do not discriminate regarding the above 
statutes, tegulations, guidelines, and standards against those students or employees. In the event of failure to 
comply, the applicant understands that assistance can be terminated and the applicant denied the right to 
receive fijrther assistance. The applicant also understands that the Department of Education may, at its dis- 
cretion, seek a court order requiring compliance with the terms of the Assurance or seek other appropriate 
judicial relief.The person or persons whose signature(s) appear(s) below is/are authorized to sign this applica- 
tion and to commit the applicant to the above provisions. 



Date Authorized Official(s) 

New York State Education Department 
Name of Applicant or Recipient 

Room 125, Education Building 

Street 

Albany, New York 12234 

City, State, Zip Code 
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THE NEW YORK STATE PLAN FOR 
EDUCATION OF STUDENTS WITH 
DISABILITIES, 1993-1995 



Introduction 

The New York State Plan fcrr Education of Students with Disabili- 
txeSy 1993-1995 provides information on how the system estab- 
lished by the New York State Education Department for the 
provision of special education programs and services in the least 
restrictive environment is consistent with requirements 
included in the Individuals with Disabilities Education Act 
(IDEA) and Part 300 of the Code of Federal Regulations. Fur- 
ther, this information is fully sufficient for the Office for Special 
Education and Rehabilitative Services, United States Depart- 
ment of Education, to determine that New York State is in 
compliance with Federal law and regulation. Furthermore, it 
serves to communicate to the constituents of this State informa- 
tion regarding the comprehensiveness and quality of the State's 
special education system. 

In addition to developing a document which demonstrates 
compliance with Federal requirements, the State Plan describes 
the planning and program initiatives that will be undertaken at 
the State level regarding the provision of special education pro- 
grams and services during the next State Plan cycle (1993- 
1995). 

In New York State, the Board of Regents and the State Edu- 
ca*:ion Department have approved A New Compact for Learning 
which is a comprehensive document to guide reform within the 
educational system. The Compact, which asserts that "all chil- 
dren can learn,'* will be implemented through the collaborative 
efforts of parents, educators, State and local governments, col- 
leges, libraries, museums, social service agencies, and commu- 
nity groups to raise and educate our children better. The Com- 
pact is central to special education changes and ensures that 
special education is part of, not separate from, the long-term 
plans to restructure the educational system. 

This Plan is organized according to the Federal checklist pro- 
vided by the Office for Special Education and Rehabilitation 
Services to assist states in the development of state plans. The 
checklist is based upon specific requirements included in Part B 
of the Individuals with Disabilities Education Act. 



Each section of the State Plan describes how New York State 
meets the Federal requirements specified in the corresponding 
section of the checklist. Specific citations of State law, regula- 
tion or policy, are included to support compliance with the 
requirements. Tables and charts are provided, where appropri- 
ate, to substantiate compliance with these requirements. 

In addition, some sections include information regarding 
New York State initiatives which will be undertaken during the 
State Plan years of 1993-1995 to enhance the delivery system of 
special education services and programs to students with disabil- 
ities. 

The Appendix of the State Plan includes a comprehensive 
collection of the laws, regulations, and policies cited throughout 
the document. The Appendix is organized sequentially accord- 
ing to Federal laws and regulations, State laws and regulations, 
and policies and related documents. Because the Appendix is so 
extensive it is not possible to print an Appendix for each State 
Plan which is disseminated. Therefore, the fijll compilation of 
Appendix material is available at the Regional and Central 
Offices of the Ofice for Special Education Services for review 
upon request. The addresses of the Regional and Central Offices 
of OSES are on page 2. 

An information checklist of the hws and regulations cited in 
the State Plan may be obtained by contacting the Office for 
Special Education Services at (518) 473-7563. Upon resubmis- 
sion of the checklist, copies of the documents may be obt^ ined 
ar 25 cents a page. 

To ensure that this State Plan accurately reflects current pro- 
cedures for the identification of students with disabilities and for 
the provision of appropriate special education programs and ser- 
vices in the least restrictive environment, all interested individ- 
uals and groups were given an opportunity to provide oral 
and/or written testimony at open public hearings conducted in 
eleven regions of New York State on December 10, 1991. The 
sites for the hearings are listed on page 2 of this section. Any 
person who was not able to attend a hearing, but who wished 
provide comments or suggestions regarding this document, had 
an opportunity to submit such information directly to the State 
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Education Department, Office for Special Education Services 
(OSES) by January 15, 1992. All comments and suggestions 
were carefully considered when making appropriate revisions to 
the plan. This document may also be revised to the extent Fed- 
eral or State laws and regulations are enacted which affect the 
State's special education system. 

The New York State Plan for Education of Students with 
Disabilities has been developed according to most recent Fed- 
eral requirements and information. The State Plan will be 
reviewed by the Office for Special Education and Rehabilitative 
Services and amended pending any changes required by their 
review. 

Questions and comments regarding the State Plan may be 
forwarded to: 

The New York State Education Department 
Office for Special Education Services 
Division of Program Development 
Room 1 069, Education Building Annex 
Albany, NY 12234 
ATTN: State Plan 

REGION 1 

New York State Education Department 
Richmond Avenue 
Batavia,NY 14020—1499 
(716) 344-2112 

REGION III 

New York State Education Department 

Room9-C49CEC 

Empire State Plaza 

Albany, NY 12230 

(518) 474-5356 

REGION IV 

New York State Education Department 
55 Hanson Place 
Brooklyn, MY 11217 4580 
(718) 260-2705 

REGION V 

New York State Education Department 

Salisbury Center 

Valentines and The Plain Roads 

P.O. Box 1034 

Westbury., NY 11590^-0113 

(516) 997-8700, Ext. 245 

REGION VI 

New York State Education Department 
1950 Edgewater Street 
Yorktown Heights, NY 10598-^325 
(914) 245-0010 



CENTRAL OFFICE 

New York State Education Department 
Office for Special Education Services 
Room 1073 EBA 
Washington Avenue 
Albany, NY 12234 
(518) 474-5548 



STATE PLAN HEARING SITES 



Region 
Albany 

Buffalo 

Rochester 

Syracuse 

Binghamton 

Nassau 

Suffolk 

Lake Placid 
FishkiU 

NYC-Manhattan 
NYC-Queens 



Location 

Sheraton Inn 
200 Wolf Road 
Albany, NY 12208 

Ramada Renaissance 
4243 Genesee Street 
Buffalo, NY 14225 

Holiday Inn 

911 Brooks Avenue 

Rochester, NY 14624 

Holiday Inn/Downtown 
701 East Genesee Street 
Syracuse, NY 13210 

Ramada Inn 
65 Front Street 
Binghamton, NY 13905 

BOCES 

Salisbury Center 

Valentines Road & Plain Road 

Westbury, NY 11590 

BOCES II 

Sherwood Corporation Center 
1 5 Andrea Drive 
Holbrook, NY 11741 

Holiday Inn 

One Olympic Drive 

Lake Placid, NY 12946 

Holiday Inn 
Route 9 & 1-84 
FishkiU, NY 12524 

Hotel Pennsylvania 
401 Seventh Avenue 
New York, NY 10001 

Marriott Hotel 
102-05 Ditmars Blvd. 
EastElmhurst, NY 11369 
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A STATEMENT OF AFRRMATION 

The New York State Education Department has adopted A 
New Compact fen Learning in order to improve the ability of the 
education system to meet the needs of all students, including 
those with disabilities. By acting on the principles endorsed by 
the Compacts the Department intends to provide increased sup- 
port to local districts and schools and all of their students* In 
planning for the implementation of A New Compact for 
heaming, the New York State Education Department has under- 
gone a reorganization. The new structure will: allow improved 
technical assistance to school districts, children, families and 
their communities; establish a management structure that pro- 
vides authority commensurate with responsibility while ensur- 
mo accountability; provide a framework for improved inter- and 
intra- agency coordination and collaboration; and provide an 
operatiiMial context for developing, implementing and evaluat- 
ing policy and program activities related to New York State's, A 
New Compact for Learning. The New York State Board of 
Regents, as part of A New Compact for Learning, has revised and 
re-endorsed the following goals for educating all students in the 
State: 

Learning Goals Held by the Board 
of Regents for All Children in New 
York State 

• Each student will master communication and computation 
skills as a foundation to: 

— Think logically and creatively. 

— Apply reasoning skills to issues and problems. 

— Comprehend written, spoken, and visual presentations in 
various media. 

— Speak, listen to, read, and write clearly and effectively in 
English- 

— Perform basic mathematical calculations. 

— Speak, listen to, read, and write at least one language 
other than English, 

— Use current and developing technologies for academic 
and occupational pursuits. 

— Determine what information is needed for particular pur- 
poses and be able to use libraries and other resources to 
acquire, organize, and use that information for those pur- 
pc^ses. 

• Each student will be able to apply methods of inquiry and 
knowledge learned through the following disciplines and use 
the mcth(xls and knowledge in interdisciplinary^ applications: 

— English language arts. 

— Science, mathematics, and technology. 

— History and social science. 

— Arts and humanities. 



— Language and literature in at least one language other 
than English. 

— Technical and occupational studies. 

— Physical education, health, and home economics. 

• Each student will acquire knowledge, understanding and 
appreciation of the artistic, cultural, and intellectual accom- 
plishments of civilization, and develop the skills to express 
personal artistic talents. Areas include: 

— Ways to develop knowledge and appreciation of the arts. 

— Aesthetic judgments and the ability to apply them to 
works of art. 

— Ability to use cultural resources of museums, libraries, the- 
aters, historic sites, and performing arts groups. 

— Ability to produce or perform works in at least one major 
art form. 

— Materials, media, and history of major art forms. 

— Understanding of the diversity of cultural heritages. 

• Each student will acquire and be able to apply knowledge 
about political, economic, and social institutions and proce- 
dures in this country and other countries. Included are: 

— Political, economic, and social processes and policies in 
the United States at national, State, and local levels. 

— Political, economic, and social institutions and procedures 
in various nations; ability to compare the operation of 
such institutions; and understanding of the international 
interdependence of political, economic, social, cultural, 
and environmental systems. 

— Roles and responsibilities the student will assume as an 
adult, including those of parent, home manager, family 
member, worker, learner, consumer, and citizen. 

— Understanding of the institution of the "family," respect 
for its function, diversity, and variety of form, and the 
need to balance work and family in a bias-free democratic 
society. 

• Each student will respect and practice basic civic values and 
acquire and use the skills, knowledge, understanding, and 
attitudes necessary to participate in democratic self-govern- 
ment. Included are: 

— Understanding and acceptance of the values of justice, 
honesty, self-discipline, due process, equality, and major- 
ity rule with respect for minority rights. 

— Respect for self, others, and property as integral to a self- 
governing, demcKratic scKiety. 

— Ability to apply reasoning skills and the process of democ- 
ratic government to resolve societal problems and disputes. 

• Each student will develop the ability to understand, appreci- 
ate, and cooperate with people of different race, sex, ability, 
cultural heritage, national origin, religion, and political, eco- 
nomic, and scKial background, and to understand and appre- 
ciate their values, beliefs, and attitudes. 
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• Each student will acquire knowKdge of the ecological conse- 
quences of choices in the use of the environment and natural 
resources. 

• Each student will be prepared to enter upon postsecondary 
education and/or career-level employment at graduation 
from high school. Included are: 

— The interpersonal, organizational, and personal skills 
needed to work as a group member. 

— The ability to use the skills of decision- making, problem- 
solving, and resource management. 

— An understanding of ethical behavior and the importance 
of values. 

— The ability to acquire and use the knowledge and skill to 
manage and lead satisfying personal lives and contribute 
to the common good. 

• Each student will develop knowledge^ skills, and attitudes 
which will enhance personal life management, promote posi- 

■ tive parenting skills, and will enable functioning effectively 
in a democratic society. Included are: 

— Self-esteem. 

— Ability to maintain physical, mental, and emotional 
health. 

— Understanding of the ill effects of alcohol, tobacco, and 
other drugs and of other practices dangerous to health. 

— Basic skills for living, decision making, problem solving, 
and managing personal resources to attain goals. 

— Understanding of the multiple roles adults assume, and 
the rights and responsibilities of those roles. 

— Basic skills for parenting and child development. 

• Each student will develop a commitment to lifetime learning 
and constructive use of such learning, with the capacity for 
undertaking new studies, synthesizing new knowledge and 
experience with the known, refining the ability to judge, and 
applying skills needed to take ethical advantage of techno- 
logical advances. 

The conceptual framework of the Compact rests on a founda- 
tion of key principles described below: 

The Principles of A Ne^t; Compact 
for Learning 

• All children can leam. 

All children are capable of learning and contributing to scxi- 
ety. No child should be permitted to fail. 

• Focus on results. 

Our mission is not to keep school — it is to see that children 



learn. The energies of all participants should be focused on 
achieving the desired outcomes. Accountability does not end 
with following established rules and procedures; its essence is 
found in results. 

• Aim for mastery. 

Minimum competence, while necessary, is not enough. Suc- 
cessful participation in our society demands much more. All 
children are entitled to a curriculum, to instructional meth- 
cxls, and to adult expectations which challenge them to per- 
form at their best, and help them to become truly proficient 
in knowledge and skill. 

• Provide the means. 

Every child in New York State is entitled to the resources 
necessary to provide the sound, basic education which the 
State Constitution requires. The requirement is not equality 
of input, but equity of outcome. 

• Provide authority with accountability. 

Each participant in the educational system should have the 
authority needed to discharge effectively his or her responsi- 
bility, and each participant should be held accountable for 
achieving the desired results. This principle applies to all par- 
ticipants in the educational process — students, parents, 
teachers, counselors, librarians, administrators, Board of Edu- 
cation members, and others. 

• Reward success and remedy failure. 

Achievement of desired results by individuals and groups 
should be rewarded. The existing system tends to reward 
those who make no waves. The times demand a system 
which rewards those who take risks to produce results. 
Occasional failure in a large and diverse system is probably 
unavoidable. However, failure should not be permitted to 
persist. When it occur^> with either individuals or groups, 
help should be provided and the situation changed. 

The learning goals and the principles directing A New Com- 
pact for learning ensure comprehensive and equitable educa- 
tional opportunities for all children, including those with dis- 
abilities. The State Plan demonstrates how the special 
educational system is evolving in a direction which assures that 
students with disabilities will have access to and successfully 
participate in the full range of educational opportunities avail- 
able to all students in New York State. A copy of A New Com- 
pact for Learning may be obtained by contacting the New York 
State Education Department, Room 1 1 5 EB, Albany, NY 
1 2234, or by calling (518) 474-6569. 
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I. RIGHT TO EDUCATION POLICY STATEMENT 



The State of New York guarantees the right to a free appropri- 
ate public education (FAPE) and full educational opportunity in 
the least restrictive educational environment to all New York 
State students with disabilities ages 3 through 21. A student with 
a disability means a person age 5 through 21, who is entitled to 
attend public schools pursuant to Section 3202 of Education Law 
or a child age 3 through 5, who is entitled to services pursuant to 
Section 4410 of Education Law and who, because of mental, 
physical or emotional reasons, can only receive appropriate edu- 
cational opportunities from a program of special education. Such 
term does not include a student whose educational needs are due 
primarily to unfamiliar ity with the English language or to envi- 
ronmental, cultural or economic factors. (NY Educ L Sec 4401) 
The Board of Education (BOE) or trustees of each school district 
is required to fiimish suitable educational opportunities for stu- 
dents with disabilities through the special services or programs 
listed in Sections 4401 or 4410 of Education Law. A free and 
appropriate education in the least restrictive environment for 
children residing in child care institutions is guaranteed through 
Sections 4001 to 4006 of Education Law. The needs of the indi- 
vidual student shall determine which services must be rendered. 
(NY Educ L Sec 4402(2)(a)) Educational settings shall meet 
standards adopted by the State Board of Regents and specified in 
New Y(^rk State Education Law and the Regulations of the Com- 
missioner of Education. It is further affirmed through Sections 
3202(1) and 4402(1) of Education Law that this policy applies to 
all public agencies in the State that provide education to stu- 
dents with disabilities who(se): 

• have not attained age 21 prior to September first and who 
are entitled to attend public schools pursuant to Section 
3202 of the Education Law, and who, because of mental, 
physical or emotional reasons, have been identified as having 
an educational disability (descriptions of disabilities are 
located in NY Educ L Sec 3602(19) and 4401(1) and 
8NYCRR 200.1) and can receive appropriate educational 
opportunities from special services and programs approved by 
the State Education Department (SED); (8NYCRR 
200.1(cc) and (ff)) 



• shall have access to the full range of programs and services 
set forth in the regulations to the extent that such programs 
and services are appropriate to such students' special educa- 
tional needs; (8NYCRR 100.2(s)(l)) and (NY Educ L Sec 
4401(1)) 

• location, identification, evaluation and placement is the 
responsibility of the SED and is delegated to each local 
school district Board of Education (BOE) and to each other 
State agency responsible for the care of children or the oper- 
ation of a school and is conducted by completing the follow- 
ing requirements: 

— a required record of census; (NY Educ L Sees 3240, 3241» 
3242, and 4403(1)) and (8NYCRR 200.2) 

— a mandated screening of all new entrants to the public 
school system and of those students who perform below a 
minimum standard on statewide tests. School district stafif 
are responsible for referring all suspected students with a 
disability to the Committee on Special Education (CSE) 
within 1 5 calendar days after the screening; (8NYCRR 
117) 

— a referral of a student thought to have a disabilit>' to a dis- 
trict's Committee on Preschool Special Education (CPSE) 
or CSE is another means for identifying students with dis- 
abilities; (NY Educ L Sec 4402) and (8NYCRR 200.4) 

— a register of all students with a disability is required to be 
kept by school districts and maintained by CPSEs and 
CSEs(8NYCRR 200.2); and 

— a summary report is submitted to the SED by December 
1 5 of each year which is the basis for allocation of Indi- 
viduals with Disabilities Education Act (IDEA), Part B 
fijnds and is maintained by SED in a computer database. 

• special education programs and services shall be provided 
according to the needs of each student with a disability and 
shall be described in an approved individualized education 
program (lEP) which is intended to: 

— describe the district's annual plan to provide a student 
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with a disability a free appropriate public education in the 
least restrictive environment; 

— guide the student's teachers and parents in meeting the 
individual needs of the student and assessing progress 
toward specific learning goals; 

— be reviewed and revised as needed, but at least annually; 
and 

— be in effect at the beginning of each school year. 
(8NYCRR 200.4) 

• conduct, discipline and suspension procedures are set forth 
under the following guidelines: 

— each school must have a school discipline policy which 
addresses appropriate school behaviors and also addresses 
students who have a disability (8NYCRR 100.2); 

— a school principal, if authorized by a BOE, may suspend a 
student for up to five days, but must, upon, request, give 
the student and person in parental relation the opportu- 
nity for an informal conference (NY Educ L Sec 3214); 

— a student, including one with a disability, may not be sus- 
pended by a BOE or superintendent of schools for more 
than five days without being afforded the right to a hear- 
ing (NY Educ L Sec 3214); 

— if a student with a disability violates the conduct and dis- 
cipline policy, and is suspended for 10 consecutive days or 
more, or the aggregate of 10 days over the school year, 
this will be regarded as a change of placement and the stu- 
dent must be referred back to the CSE for review of the 
student^s program and placement to determine if the 
behavior in question is related to the student s disability 
and requires notice of the procedural safeguards under the 
IDEA, (School Executive's Bulletiriy CHfice of Elementary 
and Secondary Education, Summer 1988, Sec. F, pp 23- 
24); 

— additionally, the Commissioner has ruled that successive 
short-term suspensions over a short period of time are 
equivalent to a change of placement requiring the CSE to 
follow the procedures established under Article 89 of Edu- 
cation Law, including pendency procedures, (Application 
of A Child ivith a Handiccpping Condition, 28 Ed Dept Rep 
342); and 

— during the pendency of any proceedings conducted pur- 



suant to Section 200.5 of the Regulations, unless the 
Commissioner or local BOE and the parents or legal 
guardian otherwise agree, the student shall remain in the 
then current educational placement; (NY Educ L Sec 
4404(4) and (8NYCRR 200.5(a)(ix)) and 

• free appropriate public education is provided through access 
to the full range of programs and opportunities available in 
regular and special education. A student's participation in 
regular education shall be provided to the extent appropriate 
to their individual needs pursuant to 34 CFR 300.227 and in 
accordance with the following: 

— the modification of instructional techniques and materials 
so as to provide the opportunity for a student with a dis- 
ability to meet diploma requirements. The appropriate- 
ness of these modifications will be considered at each stu- 
dent's annual review of their lEP (8NYCRR 100.2(s)(2)); 
and 

— students shall not be denied membership or participation 
on the basis of race, sex, marital status, color, religion, 
national origin, or disability in any program or activity 
which is included in a school program of curricular or 
extracurricular activities. This is subject to the conditions 
of Sections 100.2(k) and 200.2(b)(1) of the Regulations. 

In New York State the responsibility for evaluating and placing 
students with a disability is shared with public and private agen- 
cies operated or supervised by the Division for Youth (DFY), 
Department of Social Services (DSS), Office of Mental Health 
(OMH), Office of Mental Retardation and Developmental Dis- 
abilities (OMRDD) and the Department of Correctional Ser- 
vices (DOCS). A system for the evaluation and placement of a 
student thought to have a disability and being considered for 
placement, in a child care institution, residential treatment 
facility or an iti termed iate care residential facility operated or 
licensed by another State agency, is provided in Sections 4005 
and 3202 of Education Law. Schools operated or supervised by 
DSS, DFY, OMRDD, OMH and DOCS must establish C:SEs 
which are responsible for the evaluation and placement of stu- 
dents thought to have a disability. Since school districts cannot 
directly place students who have a disability in these facilities, 
the agency CSEs are responsible for the evaluation and develop- 
ment of an lEP for such students. 



11. FULL EDUCATIONAL OPPORTUNITY GOAL 



New York State guarantees a full educational opportunity for 
all students who have disabilities ages 3 through 21. A student 
with a disability means a person ages 5 through 21, who is enti- 
tled to attend public schools pursuant to Section 3202 of Educa- 
tion Law and a child ages 3 through 5 who is entitled to services 
pursuant to Section 4410 of Education Law and who, because of 
mental, physical or emotional reasons can only receive appro- 
priate educational opportunities from a program of special edu- 
cation. Such term does not include a student whose educational 
needs are due primarily to unfamiliarity with the English lan- 
guage or to environmental, cultural or economic factors. (NY 
Educ L Sec 4401) The Board of Education (BOE) or trustees of 
each school district is required to furnish suitable educational 
opportunities for students with disabilities through the special 
services or programs listed in Sections 4401 or 4410 of Educa- 
tion Law. A free and appropriate education in the least rectric- 
tive environment for children residing in child care ir\stitutions 
is guaranteed through Sections 4001 to 4006 of Education Law. 
The needs of the individual student shall determine which ser- 
vices must be rendered. (NY Educ L Sec 4402(2 )(a)) In addi- 
tion, students with disabilities are assured a fiill opportunity to 
achieve the statewide goals as articulated in A h]eu) Compact for 
Learning, 

The provision of special education services in New York 
State to students with disabilities from birth through age 2 is 
implemented through a court order process in accordance with 
Section 236 of the Family Court Act and Section 4406 of the 
Education Law. This legislation provides parents with the 
opportunity to petition the Family Court for the costs of special 
education services for their children with disabilities from birth 



through age two. Under this system, the Family Court judge 
may issue a court order for services. When an order is issued » the 
county where the student resides is responsible for payment of 
costs. The county may be reimbursed by the State Education 
Department for up to 50 percent of the costs of the services 
ordered by the court if certain criteria are met. The Governor 
has designated the Department of Health as the lead agency in 
the development of the Part H system for infants and toddlers 
with disabilities aged birth through 2 years of age. The SED is 
resporisible for the provision of services to youth with disabili- 
ties ages 3 through 21 and administers the Family Court process 
for special education services for children with disabilities from 
birth through age 2. The Part H system is a statewide compre- 
hensive, coordinated, multidisciplinary, interagency program 
with the established goal of providing appropriate early inter- 
vention services for infants with developmental delays and their 
families. Services will assist in transitioning to the Part B deliv- 
ery system to ensure a fiill educational opportunity for children 
with disabilities ages birth through 21. 

Data requirements included in Sections 300.124 — 300.127 of 
Federal Regulations are met through the submission of the 
Annual Data Report (ED 869) which is included in the Appen- 
dix section of this State Plan. Information gathered through 
each school district's census records, screening and referral pro- 
cedures is recorded in a register of all students with a disability, 
which is required to be kept by each school district and is a 
responsibility of the BOE. (8NYCRR 200.2) The BOE or 
trustees of each school district must conduct the census in 
accordance with Sections 3240, 3241, and 3242 of Education 
Law and Section 200.2 of the Regulations. 
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III. CHILD IDENTIFICATION 



The identification, location and evaluation of students with 
disabilities is the responsibihty of the State Education Depart^ 
meat (SED). In order to ensure that this responsibility is 
fulfilled, the SED delegates these functions to each local school 
district's Board of Education and to each State agency responsi^ 
ble for the care of children or the operation of a school. Stu^ 
dents with disabilities in need of special education are 
identified, located and evaluated through the following 
statewide activities: 

• A census is conducted by the board of education or tnistees 
of each school district at least once every two years by indi' 
viduals trained on the procedures and regulations regarding 
the collection of census data including the confidentiality of 
personally identifiable data. The census report of all students 
with disabilities, birth through 21 years of age, includes infor^ 
mation on where they are receiving their educational ser- 
vices, and if not receiving services, the reasons they are 
unserved. (NY Educ L Sees 3240, 3241, 3242, and 4403(1)) 
and (8NYCRR 200.2)) 

• The SED continues to support the Early Childhood DireC' 
tion Centers (ECEXD) which are coordinated by the Office of 
Vocational and Educational Services for Individuals with 
Disabilities (VESID) and located throughout New York 
State. The ECDCs are designed to provide assistance and 
information to professionals and parents of children with dis' 
abilities below age 5 in accessing programs and services. Par^ 
ents of children below the age of 3 years who suspect that 
their child has a disability should contact the Early Child' 
hood Direction Center in their region or an agency which 
provides assessment services to arrange for an evaluation to 
be conducted. If the program or agency is not able to con^ 
duct an evaluation of the child, a referral should be made to 
the ECEX^ in that region. Professional staff of the Direction 
Center will match children in need to local evaluation agen- 
cies and will follow up with the family to ensure that a com* 
prehensive evaluation is conducted. Similarly, if an agency 
or program which provides special education and related ser- 
vices to children with disabilities below the age of 3 pursuant 



to Section 236 of the Family Court Act and Section 4406 of 
the Education Law, cannot provide special education ser- 
vices to an infant or toddler determined to have a disability, 
a referral should be made to the local ECDC so that assis- 
tance can be provided to match the child to needed special 
education programs and services. 

• A screening of all new entrants to the public school system 
and of those students who perform below minimum stan- 
dards on statewide tests is required. Each school district is 
responsible for screening all new entrants by E)ecember 1 of 
each school year. This diagnostic screening must be con- 
ducted by persons appropriately qualified or trained in the 
administration of instruments and regulations regarding 
confidentiality of personally identifiable data. As a result of 
this screening, school district staff are responsible for refer- 
ring all students who are suspected of having a disability to 
the Committee on Special Education (CSE) within 15 cal- 
endar days after the diagnostic screening. (8NYCRR 117) 

• Referring a child thought to have a disability to the district's 
Committee on Special Education or Committee on 
Preschool Special Education (CPSE) is another means of 
identifying students with disabilities. Information on the 
referral process has been provided statewide to parents, 
approved preschool programs, other State agencies and 
school districts through various training and technical assis- 
tance activities. (NY Educ L Sees 4402(1 )(a)(b)(2) and 
4410(3)) and (8NYCRR 200.4(a) and (b) and 200.16(b) 
and (c)) 

• Students with disabilities possibly needing adult services are 
also identified through required regulatory procedures. Sec- 
tion 200.4(h) of the Regulations establishes detailed proce- 
dures for informing students with disabilities of adult services 
options and informing other State agencies of the needs of 
students preparing to exit secondary programs. The students' 
adult services needs are identified, and consent obtained for 
releasing information to the appropriate State adult service 
agencies. The CSE must then submit an annual report to the 
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SED by October 1 of each year which lists the number of stU' 
dents referred to each State agency for adult services^ type 
and severity of the disability, number of persons denied eligi- 
bility for services by other State agencies, and other informa- 
tion regarding the need for adult services. The information 
required through Section 200.4(h) of the Regulations is 
intended to provide notice to parents, guardians or eligible 
students of adult services, identify their specific needs, pro- 
vide for the transmittal of this information to the appropriate 
State agency to allow for planning and to inform SED, the 
responsible agency, of the need and status of adult service 
programs. (NY Educ L Sec 4402(5)) and (8NYCRR 
200.4(n)) 

• Schools operated by or supervised by other State agencies, 
including the Division for Youth (DFY), Department of 
Social Services (DSS), Office of Mental Health (OMH), 
Office of Mental Retardation and Developmental Disabilities 
(OMRDD) and the Department of Correctional Services 
(DOCS), are responsible for locating, identifying and evalu- 
ating children with disabilities in New York State. A system 
for the evaluation and placement of children thought to 
have a disability and being considered for placement in a 
child care institution, residential treatment facility or an 
intermediate care facility is provided by Sections 4005 and 
3202 of Education Law. These agencies maintain CSEs 
which are responsible for the evaluation and identification of 
students thought to have a disability. Since school districts 
cannot directly place students with disabilities in these facili- 
ties, the facility's CSE is responsible for ^--^ evaluation and 
development of an Individualized Educatii "^rogram (lEP) 
for such students. These agencies are required to keep their 
own census of pupils, and submit data directly to the Com- 
missioner of Education. (8NYCRR 200.2) 

Information gathered through the district's census records, 
screening and referral procedures is recorded in a register of all 
students with disabilities which is required to be kept by the 
CSE or CPSE. Section 200.2 of the Regulations of the Commis- 
sioner requires that the following information must be main- 
tained in the register for each student identified and located: 

• data requirements: 

— procedures must be designed to record the following data 
on each student; 

• student's or preschool student's name, address, and 
birth date; 

• student's or preschool student's parents' names, 
address(es) and the dominant language of the student's 
or preschool student's home; 

• dates of referral, evaluation, recommendations of the 
CSE or CPSE actual placement, and annual program 
reviews; 
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• site where the student or preschool student is currently 
receiving an educational program; and 

• if the pupil or preschool student is not receiving an 
appropriate public education, the reason shall be 
described. 

— the data must be organized so that it can readily be deter- 
mined whether each student is receiving an appropriate 
public education, a partial education or no education at 
all; 

• the reporting of data must be conducted in accordance with 
the following policies and procedures: 

— school districts must prepare, and keep on file, summary 
reports of student and preschool student data, including 
numbers of students and preschool students who are 
unserved; and the reasons they are uriserved and ser\'ed; and 

— a summary' report of the students and preschool students 
served must be submitted by local school districts to the 
State Education Department on prescribed forms. 

• this information must be reported by October 1st to the CSE 
or CPSE. The board of education or trustees must also keep 
on file the register and related summary reports which shall 
be available to the district superintendent of the supervisory 
district in which the district is located or otht.r representa- 
tives of the State Education Department. 

The activities described above have been conducted under 
the State Plan period of 1990-1992. Each school district or 
State agency I as conducted their census and maintained a regis- 
ter. The resources specified in the 1990-92 State Plan including 
local educational agencies' resources, the SED, and the Early 
Childhood Direction Centers were used to achieve the activi- 
ties. 

The child identification efforts required under Part B of the 
Individuals with Disabilities Education Act are coordinated 
with requirements of Part H of the same Act, through activities 
within the SED and the Department of Health. In addition, the 
State Interagency Coordinating Council is charged with respon- 
sibility for coordinating the transition of services for children 
age birth through 2 occurs smoothly. 

In addition to the data required for child identification, the 
SED also collects other types of comprehensive data on students 
with disabilities through educational data systems. For example, 
the following data is reported each year by school districts: 

• Comprehensive Assessment Report (CAR) — each school 
district and nonpublic school must provide information on 
student test data, enrollment, drop out and attendance rates 
and other school indicators as prescribed by the Commis- 
sioner, by October 3 1 ; 

• Basic Educational Data System (BEDS) — teachers and 
school administrators must complete data regarding numbers 
of students in programs and enrollment, annually; 
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ST3 Expenditure Report — data is reported on funding costs 
and program expenditures, yearly; 

Occupational Educational Data System (OEDS) — data is 
collected on enrollment in occupational education courses 
and placement, including participation of students with dis- 
abilities, each year; 

Vocational and Applied Technology Education Act 
(VATEA) Plans — school districts receiving VATEA funds 
must submit extensive documentation annually of their 
occupational education activities and goals. As the VATEA 
funding priorities target special populations, much of the 
planning report focuses on programs and data regarding stu- 
dents with disabilities; 



• Part 200 Management System — ^This computerized system 
enables school districts to track students, collect and report 
data, and develop lEPs. This comprehensive data and special 
education management system is being implemented by 
approximately 250 school districts across the State; 

• Report of Secondary School- Aged Pupils with Handicapping 
Conditions Exiting the Education System — additional infor- 
mation on student completion or incompletion is collected 
annually. 

For the 1993-1995 State Plan period, it is expected that the 
SED will continue to ensure the maintenance of a comprehen- 
sive database on children with disabilities. The following child 
identification activities will take place: 



Activity 

Census 

Screening 
Referral 
Aging Out 



Timelines 

Biannually 



Resources 

Each school district's trained 
personnel 



Completed yearly by Dec. i 5 School district's personnel 



Continuous 



Annually 



Evaluation staff of school dis- 
trict, CSE members, ECDCs 

State agencies, school dis- 
trict, SED 



Outcomes 

Comprehensive 
identification of students 
with disabilities. 

Diagnostic information on all 
new school-age students. 

Timely evaluation of students 
with disabilities. 

Initial stages of tracking sys- 
tems to plan for adult ser- 
vices. 



Data reporting PHC-1 



Identification 



Annually by December 1 5 to SED offices 
SED 



Continuous ECDC 



Data on number of students 
with disabilities by place- 
ment, age, and disability. 

Children suspected of having 
a disability are located and 
matched to appropriate local 
evaluation sites which con- 
duct a comprehensive evalua- 
tion. 



Monitoring Policies and Procedures 

In accordance with the annual LEA application process, 
school districts and agencies are required to submit by Decem- 
ber 15 to the SED the number of children with disabilities on 
PHC-1 fonns that are designed to report: 

• the number of students with disabilities in public school pro- 
grams (in the district, or neighboring public district or a 



BOCES program) by age group and disability and type of 
program/placement; and 

• the count of eligible students with disabilities in schools 
operated or supported by state agencies, approved private 
schools and other educational agencies. 

The data from these forms is stored in a computer program by 
SED personnel and are available for various State reporting and 
planning purposes by February of the reporting year. 
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In addition, the Division of \ rogram Monitoring, Office for 
Special Education Services, ensures that a school district's child 
identification procedures are in compliance with State and Fed- 
eral requirements through its periodic reviews of a district*s reg- 
ister, qualificatioris of personnel, and identification procedures. 

New York State Initiatives 

• The Part 200 Management System will continuje to be 
expanded in scope and implementation. The cities of Buf- 
falo, Rochester and Yonkers, as well as 250 other New York 
State school districts will continue to implement this system 
during the 1993-1995 State Plan period. Additionally, it is 
anticipated that New York City will begin to implement the 
System during that time. 



• As a result of the adoption of policy on the transition of stu- 
dents to adult services passed by the Board of Regents in 
December 1990, data pertaining to transition needs, pro- 
grams and services will be incorporated into a data reporting 
system. In addition, current data collection systems required 
throughout SED will be coordinated with OSES to ensure 
that appropriate information is collected to meet transition 
needs. 

• NYSED Database is being established through the Technol- 
ogy Network Ties (TNT) program to facilitate consolidated 
electronic data reporting for all SED required data. This sys- 
tem will be implemented statewide for all public schools by 
July 1993. It is anticipated that NYSED's Comprehensive 
Statewide Personnel Development (CSPD) data collection 
requirements will be addressed through this system. The sys- 
tem will be developed to allow disaggregation of data for 
analysis and research purposes. 
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IV. INDIVIDUALIZED EDUCATION PROGRAMS 



Tlve New York State Education Department ensures, through 
its laws and regulations, that an appropriate Individualized Edu- 
cation Program (lEP) is developed, implemented, and reviewed 
at least annually by each public agency for every student with a 
disability who attends a public school, is placed in or referred to 
a private school or facility by a public agency, or is enrolled in a 
parochial or other private school and is receiving special educa- 
tion or related services from a public agency. (8NYCRR 200.4) 
and (NY Educ L Sec 4402) A student^s IE? should be developed 
in keeping with A New Compact for Learning, which underscores 
the principles that all children can leam. The lEP is maintained 
as required by FERPA and the State Education Department 
document entitled, Records Retention and Disposition Schedule, 
ED'l. The Division of Program Monitoring, Office for Special 
Education Services, directly monitors school programs for com' 
pliance with Federal and State laws and regulations regarding 
lEPs. 



Definition 

An lEP is a written plan which specifies the special education 
programs and services to be provided to meet the unique educa^ 
tional needs of a student with a disability. (8NYCRR 200.1(q)) 
Recent changes to regialations have modified the procedures for 
developing a student's individual education program to a single 
phase process. {8NYCRR 200.4) 



State Agency Responsibility 

In New York State, the Board of Education (BOE) is respon- 
sible for ensuring that each student with a disability is appropri- 
ately evaluated, and that an lEP is prepared, implemented and 
reviewed on at least an annual basis for each student with a dis- 
ability. (NY Educ L Sec 4^02(1)) and (8NYCRR 200.3, 200.4 
and 200.16) The OSES, Division of Program Monitoring, moni- 
tors school districts, private schools and public agencies serving 



students with disabilities to ensure that these responsibilities are 
appropriately carried out. 



When the lEP Must be in Effect 

The lEP must be effectuated within 30 school days from the 
date that the CSE or CPSE forwarded its recommendation to 
the BOE. Within this time period, the following steps are com- 
pleted: 

• the BOE approves or disapproves the CSE/CPSE recommen- 
dation and notifies the parents of the BOE's action; 

• the parents consent for placement and services for students 
entering special education for the first time; 

• the BOE arranges for the placement of the student; 

• all necessary infonnation, including the lEP, is forwarded to 
teachers and supervisors who will be providing the services; 
and 

• the program and services are initiated according to the date 
specified in the lER (8NYCRR 200.4(c)) 

The CSE and CPSE is required to review each student s lEP at 
least annually to ensure that it continues to meet the student's 
individual needs. Each public agency must, at the beginning of 
the year, have in effect an lEP for ever>^ child with a disability 
who is receiving special education from that agency. The hed- 
uled annual review, or more frequent reviews or re-evaluations 
conducted at the request of the parent, teacher, or administrator 
for the purpose of recommending continuation, change or ter- 
mination of the student's program, require notification to the 
parent (s) of the opportunity to participate in the review meet- 
ing. (8NYCRR 200.4(d) and (0) The parent(s) must be notified 
of the CSE/CPSE recommendation subsequent to such review 
or re-evaluation. The CSE must arrange for an appropriate re- 
examination of each student age 3 through 21, with a disability 
at least every three years by a physician, a school psychologist as 
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appropriate, and, to the extent required by the CSE, by other 
appropriately qualified professionals. This triennial evaluation 
should be sufficient to determine each student^s individual need 
and continuing eligibility for special education. 

lEP Meetings 

According to Section 200.4(c) of the Regulations of the 
Commissioner, each district's CSE/CPSE must meet to develop 
an lEP and forward this recommendation to the BOE within 30 
days of the date of receipt of consent or within 40 days of the 
date of receipt of referral, whichever ends earlier. The 
CSE/CPSE must then meet at least annually to review and, if 
appropriate, revise each student's lEP. (8NYCRR 200.4(f)) 



as a member of a CPSE. (NY Educ L Sees 4402 and 4410). At 
meetings to develop the recommendation, the preschool child's 
parent and, if any, the preschool child's teacher shall be 
included. At each annual review of a preschool child, the CPSE 
must include the preschool child's parent and the preschool 
child's teacher as participants in the meeting. 

Given the required preparation for certification/ licensure of 
teachers, school psychologists, physicians and school district 
administrators/supervisors of special education, and the in-ser^ 
vice training provided to CSEs/CPSEs members as outlined in 
Section 2(X).2 (b)(3) of the Regulations of the Commissioner, it 
is assured that participants at the meeting are knowledgeable 
regarding the evaluation procedures used with the child and are 
familiar with the results of the evaluation and with placement 
options. 



Participants in Meetings 

State law mandates that each BOE, board of trustees, or facil- 
ity director appoint a Committee on Special Education. The 
membership of such committee must consist of, at least, a 
school psychologist, a teacher or administrator of special educa- 
tion, a school physician, and a parent of a student with a disabil- 
ity residing in the district, provided that such parent is not 
employed by or under contract with the school district, the 
child's teacher and other such persons as the BOE shall desig- 
nate. (NY Educ L Sec 4402(l)(b)(l) and 8NYCRR 
200.4(c)(3)) A BOE may establish additional CSEs to the 
extent necessary to ensure timely evaluations and placements. 
Also, a BOE may establish subcommittees on special education 
to assist a CSE, The membership of the subcommittees must 
include at least a school psychologist, a teacher or administrator 
of special education, a school physician, and a parent of a child 
with a disability residing in the district. 

In cities with populations in excess of 125,(X)0, a BOE must 
appoint subcommittees on special education to the extent nec- 
essary to ensure timely evaluation and placement of students 
with disabilities. Tlie membership of these subcommittees must 
include, but is not limited to, the child's teacher, a representa- 
tive of the school district who is qualified to provide, administer 
or supervise special education, and a school psychologist when- 
ever a new psychological examination is reviewed or a change 
to a more restrictive program option is considered. (NY Educ L 
Sec4402(l)(b)(l)(b) and 8NYCRR 200.3(c)). 

State law also mandates that each BOE also appoint a CPSE. 
The CPSE is comprised of a representative of a school district 
who shall be the chairperson, a parent of a preschool or elemen- 
tary student with a disability who resides in the district, and a 
professional who participated in the evaluation of the student. 
The municipality in which the child resides may also appoint a 
representative to the CPSE. A representative of a lead agency 
for implementing Part H of P.L. 99-457, if any, shall also serve 
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Parent Participation 

Parent participation is ensured at each step of their child's 
special education program. (8NYCRR 200.5) A number of 
notices to parents, which are described in the Prcx:edural Safe- 
guard section of this State Plan, contain specific information 
required at certain points in the CSE/CPSE process. Notice is a 
statement in the dominant language or mode of communication 
of the parents, which describes the proposed actions to be taken 
by the school district regarding a student who is thought to have 
or has a disability. Notices provide information on the purpose, 
date, time, location, and persons expected to attend the meet- 
ing during v/hich the parent will have the opportunity to partic- 
ipate in the development of the lEP and to address the 
CSE/CPSE, either in person, in writing, or through luher alter- 
native methods, including telephone calls, regarding any recom- 
mendation to be made to the BOE. (8NYCRR 200.4(c)(3)) 
The parent may be accompanied to such meetings by any indi- 
viduals the parent may desire (8NYCRR 200.5(a)(i)(iii)) and, 
where appropriate, the student may attend. (8NYCRR 
200.4(c)(3)) If parents are not able to attend lEP meetings, 
records of attempts made by the CSE/CPSE to arrange for a 
mutually agreeable time and place must be maintained. 
(8NYCRR 200.5(a) and 200.4(c)) Additionally, the CSE/CPSE 
upon completion of an evaluation, a re-evaluation or review of a 
student with a disability must report its findings to the BOE or 
trustees in the form of a recommendation regarding the stu- 
dent's eligibility and need for special education and will give 
written notice to the parent(s) of its recommendation. 
(8NYCRR 200.5(a)(4)) 

Parents are ensured the right to fully participate in the devel- 
opment of any recommendation before it is sent to the BOE. 
The CSE/CPSE shall ensure that the parent (s) understands the 
proceedings of the meeting and shall arrange fi)r the presence of 
an interpreter, if necessary. If the parent does not chtx-jse ro par- 
ticipate in the lEP meeting, the CPSE/CSE must forward its rec- 
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ommendation to the parent at the time the recommendation is 
sent to the BOE. The parent will also receive a copy of the rec- 
ommendation approved by the BOE. (8NYCRR 200,4(c)(5)) 

Content of the Individualized 
Education Program (lEP) 

If the CSE or CPSE determines the child to be eligible for 
special education, the recommendation must: 

• Report the student's present levels of performance indicating 
the individual needs in each of the following areas: 

— academic or educational 

— social development 

— physical development and 

— management needs. 

• Indicate the student*s disability. 

• List annual goals that are consistent with the student's edu- 
cational needs and abilities. 

• List short-term instructional objectives and evaluative crite- 
ria to be followed during the period beginning with place- 
ment and ending with the next scheduled review by the 
CSE/CPSE. 

• Indicate recommended special education program(s) and 
related services. The lEP must also indicate the extent to 
which the student will participate in regular education pro- 
grams. For school -aged students, the lEPs must specify^ physi- 
cal education or adaptive physical education programs. If a 
special class program is recommended, the appropriate class 
size and staffing ratio must be stated. If occupational/voca- 
tional education is stated as a goal, the appropriate program 
must be provided. The areas of the regular education pro- 
gram in which the student will receive consultant teacher 
services must be indicated when appropriate. (8NYCRR 
20O.4(c)(2)(iv)) For preschool students, the lEP must indi- 
cate the extent the child will participate in programs in the 
least restrictive environment (8NYCRR 200.16(d)). 

• Indicate a projected date for initiation of special education 
programs and related services, the amount of time per day 
the student will receive such services, and a projected date of 
review of the student*s need for such services. 

• Describe any specialized equipment or adaptive devices 
needed for the student to benefit fi-om education. 

• List testing modifications to be used consistently by school- 
aged students in the recommended program. 

• Indicate the recommended placement. 

• Define the extent to which the preschool child's parents will 
receive parent education, when appropriate. 



• If the recommendation for 3- and 4'year-oids is for itinerant 
services selected from the list maintained by the municipal- 
ity, indicate the location where such services will be prO' 
vidcd. (8NYCRR 200.16(d)(3)). 

* Transition initiatives to meet new requirements at end of this 
section. 

Private or ParocKial School 
Placements 

The provision of special education programs and services for 
students with disabilities who have been placed in or referred to 
a private school by a public agency is described in the Private 
School section of this State Plan, For all school-age students 
with disabilities enrolled in private or parochial schools, the 
public school district CSE initiates and conducts meetings to 
develop, review and revise lEPs for appropriateness for such stu- 
dents. Section 200.4(c)(3) of the Regulations states that, if the 
recommended placement is to be in a school operated by an 
agency or school other than the school district in which the stu- 
dent would normally attend if the student did not have a dis- 
ability or if the education of a student residing in a facility oper- 
ated or supervised by a State department or agency is the 
responsibility of the school district, a representative of the 
agency or school shall be given the opportunity to attend. In 
the event that such persons are unable to attend the meetings, 
the CSE shall attempt alternative means to allow for their par- 
ticipation, such as individual or conference telephone discus- 
sions, and such attempts shall be documented. 

An lEP will be initiated and conducted by a child care insti- 
tution maintaining a school for children with disabilities. (NY 
Educ L Sec 4002) At such meetings a parent and an agency rep- 
resentative must be involved with decisions about the student's 
lEP and agree to any proposed changes prior to implementation. 
The public agency and State Education Department retains 
responsibility for compliance with the above. (NY Educ L Sees 
4002-4005) 

Individualized Education. Program 
Accountability 

Each public agency must provide special education and 
related services to students with disabilities in accordance with 
their individualized education program (lEP). However, agen- 
cies, teachers, administrators, and members of the CSE/CPSE 
and Boards of Cooperative Educational Sei-vices (BOCES) are 
not held accountable if a student does not achieve the growth 
projected in the annual goals and objectives as listed on the lEP. 
Should a case arise against school district personnel concerning 
the performance of their duties. Section 38 II of Education Law 
applies. 
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Section 381 1 of Education Law requires school districts to pro- 
vide for all reasonable costs and expenses in the defense of an 
action or proceeding brought against any superintendent, prin- 
cipal, teacher, other members of the teaching and supervisory 
staff, noninstructional employees, any trustee or member of the 
CSE/CPSE or subcommittee, or any BOCES provided that such 
individual appeared to have acted in good faith in the perfor- 
mance of his/her duties. Besides all the reasonable costs and 
expenses, costs and damages adjudged against such member of 
the school district arising out of the performance of his/her 
duties or the exercise of his/her powers are also included. Such 
individual has to give written notification to the BOE or 
BOCES within five days after the service of process upon 
him/her and a court or the Commissioner of Education must 
certify that such member appears to have acted in good faith in 
the performance of his/her duties. The school board, within ten 
days, has the right to designate and appoint legal counsel to rep- 
resent the individual. In the absence of such a designation and 
appointment, the individual may select his/her ov/n counsel. 

However, local educational agencies must implement the lEP 
approved by the BOE and the above sections of Education Law 
do not relieve such agencies from making good faith efforts in 
assisting the student to achieve the goals and objectives listed 
on the lEP. Compliance with the lEP development and imple- 
mentation process is monitored by the Division of Program 
Monitoring. (NY Educ L Sec 4402( 1 )(c)(2)) In addition, school 
districts must ensure lEP accountability through their LEA 
application process. 

New York State Initiatives 
to Enhance the Individualized 
Education Program 

• In December 1990, the Board of Regents adopted a major 
policy paper on linking services for individuals with disabili- 
ties. A large part of this paper focused on the transition of 
students with disabilities from school to postsecondary 
options. This position paper provides a comprehensive blue- 
print for inter- and intra-agency cooperation to improve the 
coordination of services to individuals with disabilities as 
they make the transition from school to adult opportunities. 
The Office for Special Education Services is working cooper- 
atively V. ith the Department's Office of Vocational and Edu- 
cational Services for Individuals with Disabilities (ViiSID) to 
address these initiatives which will be implemented during 
the State Plan period of 1993-1995. VESID and OSES also 
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considered these efforts when developing their respective 
State Plans. Some of the major initiatives impacting educa- 
tional agencies and students with disabilities are as follows: 

— the cooperative development of a central database con- 
sisting of new and existing databases to encourage 
efficient data collection and manipulation in order to plan 
and develop better programs and services for individuals 
with disabilities; 

— the OSES will amend Part 200 of the Commissioner's 
Regulations to: 

• Require that the appropriate VESID office be notified 
of students with disabilities who are involved in the 
CSE transition process. 

• Require that the CSE seek input from appropriate per- 
sons with direct knowledge of students' transitional 
needs to assist in developing transitional goals. 

• Require an initial vocational assessment as a minimum 
evaluation component by the seventh grade, or age 12, 
and more indepth vocational assessment when appro- 
priate. 

• Require the recommendations of a vocational assess- 
ment in the lEP with appropriate goals for transitional 
programming. 

• Require, beginning with the 1992-1993 school year, 
that by age 15, a student's lEP will be required to 
include a transition component. The transition com- 
ponent will include a description of the student's tran- 
sition needs, and program goals to help assist the stu- 
dent make a successful transition from school to 
postsecondary options, an annual update of the transi- 
tion component and specific actions to develop post- 
secondary linkages. In additic •i. Section 200.4(h) 
specifies a referral and communication process for 
specific students who will be aging-out of school pro- 
grams to other State agency adult services. 

— VESID and OSES will provide training and disseminate 
information on: 

• transition and adult services to students with disabili- 
ties and/or their parents, and school district personnel; 
and 

• developing appropriate vocational goals from the voca- 
tional assessment recommendations for CSEs. 
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V. PROCEDURAL SAFEGUARDS 



Current New York State Standards 
and Procedures 

New York State has established a comprehensive system of 
procedural safeguards to ensure that each student with a disabil- 
ity is provided a free appropriate public education in the least 
restrictive environment. The statutor>^ and regulatory require- 
ments described in this section are applicable to all public agen- 
cies in the State which are responsible for the provision of spe- 
cial education programs and services to students with disabilities 
who are ages 3 through 21. New York State due process rights 
and procedures are included in Article 89 of Education Law and 
Parts 200, 276 and 279 of the Regulations of the Commissioner 
of Education. 

Implementation Procedures 

The Office for Special Education Services (OSES) imple^ 
ments procedures to inform each public agency of its responsi- 
bility for ensuring effective implementation of procedural safe- 
guards for students with disabilities. The Office's Division of 
Program Development (DPD) develops training programs, con- 
ducted by Division staff and a statewide network of Special Edu- 
cation Training and Resource Centers (SETRC), for Commit- 
tee on Special Education (CSE) and Committee on Preschool 
Special Education (CPSE) members, other public agency staff 
and, when appropriate, the general public. Division staff provide 
materials, information, and technical assistance necessary for 
the SETRC network to replicate training for educators, parents 
and members of agency staff who are not able to participate in 
training conducted by Division staff, and to conduct follow-up 
training for agency staff based on local needs. DPD staff conduct 
updated training programs three times a year for the SETRC 
network which, in turn, is responsible for training and for pro- 
viding technical assistance to public agencies. The DPD also 
develops and disseminates written information to public agen- 
cies through manuals, such as the Guidebook far Committees on 



Special Ediication in New York State and A Parent's CMde to Spe- 
cial Education, through the OSES periodical Nembriefs and 
through memoranda. Public agencies may also readily receive 
oral and written technical assistance by directly contacting the 
Division of Program Development. 

Public agencies are also kept informed of responsibilities per- 
taining to the implementation of procedural safeguards through 
actions of the OSES Division of Program Monitoring (DPM). 
DPM staff routinely conduct comprehensive compliance 
reviews of public agencies, with special emphasis on procedural 
due process safeguards, and identify areas warranting corrective 
action. DPM staff also provide technical assistance and informa- 
tion to public agencies in connection with compliance reviews 
and in response to inquiries directly received from public agen- 
cies. 

Prior Notice 

New York State due process procedures include notice and 
consent provisions which ensure active and informed participa- 
tion by parents of students who have, or are suspected of having 
disabilities. Parent means a parent, guardian, a person acting as 
a parent of a child, or a surrogate parent; but does not include 
the State if the child is a ward of the State. (8NYCRR 
200.1 (aa)) In regard to preschoDi children who have, or are sus- 
pected of having disabilities, parent means the parent or person 
in parental relation. (NY Educ L Sec 4410 (l)(i)) 

Notice means written statements in English and translated, 
when appropriate, into the dominant language or mode of com- 
munication of the parents, which describe the proposed action 
to be taken by the school district, or the Committee on Special 
Education on behalf of a child thought to have a disability, 
describe any other options considered and explain why the pro- 
posed option was selected, and describe each evaluation, proce- 
dure, test, record or report, and any other factors upon which 
the proposed action was based. (8NYCRR 200.1(x)) If, in order 
to meet notice requirements, information must be provided in a 
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native language other than English or in an unwritten mode of 
communication, the school district maintains a written record 
that the parent understands the content of the notice. Pursuant 
to Section 200.16 of the Regulations, the above notice require^ 
ments are also applicable to proposed actions to be taken by the 
Committee on Preschoc^l Special Education. 

Notice of Initial Evaluation, Review, 
and Re-evaluation 

The required components of notices which must be provided 
to parents prior to initial evaluation (upon referral) due to a sus- 
pected disability, prior to annual review or a review pursuant to 
Section 200.4(e)(6) of the Regulations and prior to re-evalua- 
tion are included in Sections 200.5(a)(1) and 200.16(h)(2) of 
the Regulations. Such notices must: 

• Include a description of the proposed evaluation or review 
and the uses to be made of the information. 

• Indicate that the school files, records, and reports pertaining 
to the student will be available to the parent for inspection 
and interpretation. Such records must be available for dupli^ 
cation at a reasonable cost (This provision also assures that 
parents are annually notified of the opportunity to examine 
records), 

• Indicate that the parent must have the opportunity to partic- 
ipate in meetings of the CSE/CPSE for the purpose of devel- 
oping recommendations regarding current and projected lev- 
els of performance, eligibility for special education, 
participation in regular and special education programs and 
services, and the provision of alternative testing techniques 
and specialized equipment and adaptive devices. 

• Indicate that the parent may be accompanied at such meet- 
ings by other individuals. 

• Inform the parent of the right to request the presence of the 
school physician member of the CSE at committee meetings 
held upon referral of a child suspected of having a disability 
or whenever such committee plans to modify or change the 
identification, evaluation or educational placement of the 
child; (NY Educ L Sec 4402 (l)(b)(l)) (Pursuant to Section 
200.16(h) of the Regulations of the Commissioner of Educa- 
tion, this infonnation is not required to be provided to par- 
ents of preschool children with disabilities). 

• Indicate that the parent may submit evaluation information 
which, if submitted, must be considered by the CSE/CPSE as 
part of its evaluation or review. 

• Indicate that if the parent disagrees with the evaluation 
obtained by the school district, the parent has the right to an 
independent educational evaluation at public expense. How- 
ever, the school district may initiate an impartial hearing to 



show that its evaluation is appropriate and, if the hearing 
officer determines that the evaluation is appropriate, the par- 
ent has the right to an independent evaluation, but not at 
public expense. 

• Indicate that upon request, the parent must be provided the 
names, addresses and telephone numbers of appropriate pub- 
lic and private agencies and other professional resources 
where independent educational evaluations may be 
obtained. 

• Describe in detail the right to obtain an impartial hearing. 

• Include a statement of procedures for appealing the decision 
resulting from the impartial hearing. 

• Indicate that during the pendency of any due process pro- 
ceedings conducted pursuant to Education Law and Regula- 
tions of the Commissioner of Education, unless the Commis- 
sioner or local Board of Education and the parents othenvise 
agree, the student will not be evaluated (for notices sent 
prior to evaluation) and will remain in the then current edu- 
cational placement. If applying for initial admission to a pub- 
lic school, the student will be placed in the public school 
program until all such proceedings have been completed. 

• Indicate that the parent may be able to obtain free or low- 
cost legal and other relevant services at no expense to the 
school district, including the names, addresses, and tele- 
phone numbers of appropriate agencies and other profes- 
sional resources where such services may be obtained. 

• Include a statement that, where the parent or legal guardian 
is a prevailing party in an action or prcKeeding brought pur- 
suant to the provisiiins of Public Law 99-372, a court, in its 
discretion, may award reasonable attorney's fees as part of the 
costs to the parents of a student with a disability. 

In addition to the above requirements, the notice must, for 
parents of students referred to the CSE or CPSE for the first 
time: 

• Request parental consent to the proposed evaluation of a stu- 
dent not previously identified as having a disability. 
(8NYCRR 200.5(a)(2)(i) and 200.16(h)(3) and (6)) 

• Advise the parent of the right to consent or withhold con- 
sent to an initial evaluation or placement of a student who 
has not previously been identified as having a disability. 
(8NYCRR 200.5(a)(2)(ii)) and 200.16(h)(3) and (4)) 

• Indicate that during the pendency of any prcKeedings con- 
ducted pursuant to Education Law and the Regulations, 
unless the Commissioner or Uxzal Board of Education and 
parents otherwise agree, the student will not be evaluated 
and will remain in the then current educational placement 
of such student. If applying for initial admission to public 
school, the student will be placed in the public school pro- 
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gram until such proceedings have been completed. 
(8NYCRR 200.5(a)(2)(iii)) (Pursuant to Section 
200.16(h)(2) of the Regulations, this information is not pro- 
vided to parents of preschool children with disabilities). 

Pursuant to Section 2(X).16(h)(2) of the Regulations of the 
Commissioner of Education, such notices to parents of preschool 
children referred to the CPSE for the first time must also: 

• Include a list containing a description of each preschool pro- 
gram which has been approved by the Comn\issioner of Edu- 
cation to provide evaluations, and is located within the 
county in which the preschool child resides and adjoining 
counties, or, for children residing in the City of New York, 
within the City of New York and adjoining counties, the 
pr<x:edure.s which the parent should follow ro select a pro- 
gram ro conduct an evaluation. 

• Indicate that during the pendency of any due process pro- 
ceedings, those prescho<.>l children with disabilities who are 
receiving special education programs or ser\nces pursuant to 
Section 4410 of the Education Law will remain in their cur- 
rent education placement until all such proceedings have 
been completed. It is not, however, required that a child 
with a disability remain in a preschot:>I program for which he 
or she is no longer eligible pursuant to Section 4410 of the 
Education Law during the pendency of proceedings. 

• Indicate that during the pendency of any due process pro- 
ceedings, a preschool child not receiving special education 
programs and sendees pursuant to Section 4410 of the Edu- 
cation Law, if the Commissioner or \ocz\ Board of Education 
and the parent agree, may receive approved special education 
programs and services until all such proceedings are com- 
pleted. 

The above notices must prtwide information on the purpose, 
date, time, location and persons expected to attend the meeting 
of the CSE/CPSE to participate in the development of their 
chikrs Individualized Education Program (lEP) and to address 
the committee, either in person, in writing, or through other 
alternative methods, including telephone calls. (8NYCRR 
200.5(a)(3) and 200.16(h)(3)) and (NY Educ L Sec 
4410(4)(e)) The CSE/CPSE must provide appropriate notice to 
parents immediately upon the receipt of a referral, (8NYCRR 
200.4(a)(6) and 200.16(b)(l)(iv)) and at least five days prior to 
conducting an annual review. (8NYCRR 200.4(f)(2) and 
200.16(h)(l )(iv)) The provision for a subsequent notice is to 
assure a mutually agreeable date, time, and location for lEP 
meetings. If parents are not able to attend lEP meetings, records 
of attempts made by the ct-)mmittee to arrange a mutually agree- 
able time and place must be maintained. (8NYCRR 200.5(a)(3) 
and200J6(h)(3)) 

In regard to preschool children with disabilities, pursuant to 
Section 4410(4)(e) of Education Liw and Section 200.16(c)(3) 
of the Regulations, the CPSE, prior to the CPSE meeting, must 



provide the parent with a copy of the summary portion of the 
evaluation, including any and ajl recommendations of the eval- 
uator. Upon timely request of the parent, the CPSE must, prior 
to meeting, provide a copy of all written documentation to be 
considered by the CPSE in the development of the child's lEP. 
Such information, however, must he provided to the parent at 
any time upon request. In addition, pursuant to Section 
200.16(c)(2) of the Regulations, upon request of the parent, an 
approved evaluator must directly provide the parent with a copy 
of the statement and recommendation provided to the CPSE. 

Notice of RecommetidatioDL 

Upon the completion of an evaluation, reevaluation, or 
review of a student, the CSE/CPSE must send a written report 
to the Board of Education in the form of a recommendation 
regarding the student's need for special education. (8NYCRR 
200.5(a)(4) and 200.16(d)) 

The CSE/CPSE must also send written notice to the parents 
of its recommendation to the R-jard of Education. (8NYCRR 
200.5(a)(4) and 200.16(d)(5)) This notice must be provided by 
the CSE no later than 40 school days following the date of 
referral or 30 days from receipt of parental consent, whichever is 
earlier. (8NYCRR 200.4(c) and 200.5(a)(4)) This notice must 
include the following: 

• a detailed description of the recommendation to the Board of 
Education; 

• the tests or reports upon which the recommendation is based 
and any other factors relevant to the school district's action 
or proposal. CPSE recommendations must also include state- 
ments provided by the parent and, in cases where the CPSE 
recommendation differs from the expressed preference of the 
parent, a report stating the reasons the CPSE recommended 
a different program; (8NYCRR 200. 16(d)(5)) 

• a detailed description of the right to obtain an impartial 
hearing in accordance with the provisions of Education Law 
and the Regulations, including prcxedures for appealing the 
decision of the impartial hearing officer, information on legal 
and other services available to assist the parent, and an indi- 
cation that the child will remain in the current educational 
placement until all proceedings have been completed; 

• a request for parental consent for the school district to pro- 
vide special education programs and services for students 
entering special education for the first time; (8NYCRR 
200.5(a)(4)(ii))and 

• in cases where a CSE/CPSE recommends placement in a 
school which uses psychotropic dnigs, a copy of the schot^l's 
written policy pertaining to such use must be provided to the 
parent. (NY Educ L Sec 4402(l)(b)(3)(b) and 44lO(5)(b)) 
and (8NYCRR 200.16(d)(3)(vi)) 
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Pursuant to Section 200.16(d) of the Regulations, the notice 
of recommendation must be provided by the CPSE no later 
than 30 school days from receipt of parental consent. Such 
CPSE notice must include the same information prescribed in 
Sections 200.4(c) and 200.5(a)(4) of the Regulations, with the 
following differences: 

• the CPSE notice of recommendation does not include infor- 
mation which 

— indicates the recommended program from -options 
specified in Section 200.6 of the Regulations, the class 
size, if appropriate, and the extent of the student's partici- 
pation in regular education programs, including physical 
education and adaptive physical education, occupational 
education, and areas of the regular education program in 
which consultant teacher services will be provided; and 

— indicates testing modifications to be consistently used by 
the student in the recommended educational program. 

• The CPSE notice of recommendation must also include 
information which 

— identifies an appropriate program and/or service selected 
from the list of approved preschool programs and services 
established pursuant to Section 4410 of the Education 
Law; 

— indicates the recommended program option; 

— indicates the location where services will be provided, if 
the recommendation is for itinerant services selected from 
the list of providers maintained by the municipality; 

— defines the extent to which the preschool child will par- 
ticipate in programs in the least restrictive environment; 
and 

— defines the extent to which the preschool child's parents 
will receive parent education, when appropriate. 

Pursuant to Section 4410 of the Education Law, the CPSE 
notice of recommendation may include a program which uses 
psychotropic drugs if such program has a written policy perrain- 
ing to such use. The parent of a child for whom such a recom- 
mendation is made must be provided with a copy of such writ- 
ten policy at the time such recommendation is made. 

The Committee on Special Education must also provide a 
copy of the handbook for parents of students with disabilities, 
which the State Education Department is required to develop 
and distribute pursuant to Section 4403(8) of the Education 
Law, or a locally approved booklet to the parent of a child upon 
referral for evaluation to the Committee on Special Education. 
(NYEducLSec4402(l)(b)(7)) 

Board of Education Notice 

Within 30 school days after receiving the CSE/CPSE recom- 
mendation, the Board of Education must make a decision and 
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arrange for the implementation of appropriate special education 
programs and services in the least restrictive environment. The 
BOE must send written notice of its determination to the parent 
prior to such implementation. If the decision of the BOE is not 
consistent with the recommendation of the committee, the 
notice must include a statement of the reasons for this determi- 
nation. The BOE -aotice must also include the following due 
process information: 

• a detailed description of the right to obtain an impartial 
hearing; 

• a statement of procedures for appealing the impartial hearing 
officer decision; and 

• an indication that during the pendency of any due process 
proceedings, unless the Commissioner of Education or local 
Board of Education and the parents otherwise agree, the stu- 
dent will remain in the then current educational placement. 
(NY Educ L Sec 4402(2)) and (8NYCRR 200.2(d)(1) and 
(2), 200.5(a)(5), 200.16(e)(1) and (2) and 200.16(h)(5)) 

Pursuant to Section 200.16(e)(4) of the Regulations regard- 
ing preschool children with disabilities, a Board of Education 
must also notify^ the parent, the appropriate municipality and 
the Commissioner of Education in the following instances: 

• if, based upon the recommenuation of the CPSE, the Board 
has determined to change the preschool child's program or 
services; 

• if the Board determines that such program or services must 
be terminated because the preschcx^l child with a disability 
has moved out of the school district; or 

• if the Board determines that a new municipality is responsi- 
ble to contract with the provider for the same special educa- 
tion program and services because the preschool child with a 
disability has moved to a different municipality within the 
school district. The Board must issue a new written notice of 
determination for the same special education services or pro- 
gram effective the next school day which shall become the 
responsibility of the new municipality in which such child 
resides. Pursuant to Section 200.16(e)(5) of the Regulations, 
when a preschool child currently placed by another school 
district in an approved program moves into a new district, if 
the approved program is within a reasonable distance of such 
child's new schoc^l district of residence, the Board of Educa- 
tion of the new school district must issue a notice of determi- 
nation to continue such program if the Board determines 
that the program is appropriate to the child's needs. 

Parent Consent 

Consent means that the parent has been fully informed, in 
his or her dominant language or other mode of communication, 

20 

36 



New York State Plan for Education of Sttidents with Disabilms , 1 993- 1 995 



of all information relevant to the activity for which consent is 
sought, has been notified of the records of the pupil which will 
be released and to whom they will be released. It is also denoted 
by this term that the parent agrees in writing to the activity for 
which consent is sought and has been made aware that the con- 
sent is voluntary and may be reconsidered at any time. 
(8NYCRR 200.1 (j)) Written consent of the parent is required 
prior to initial evaluation and the provision of special education 
to a student who has not previously been identified as having a 
disability. In addition, written consent of the parent is required 
for initial placement in a IZ-month educational program. 
(8NYCRR 200.5(b)(1) and 200.16(h)(6)) 

Prior to conducting a re-evaluation or an annual review of 
the status of a student who has previously been identified as 
having a disability, the CSE must give written notice to the par- 
ent as described above. However, the obtainment of additional 
parental consent is not required in order for the re-e valuation or 
review to be conducted, nor as a condition to provide special 
education programs and services approved by the Board of Edu- 
cation or as a condition of any benefit to the parent or student. 
(8N YCRR 200.5(a)( 1 ) and 200. 1 6(h) ( 1 )) 

In the event that the parent chooses to withhold consent or 
fails to respond to the school district's request, Sections 
200.4(a)(9) and 200.5(b)(2) of the Regulations include provi- 
sions authorizing informal conferences with the parent to dis- 
cuss the appropriateness of regular education programs or ser- 
vices, or modifications of currently provided programs and 
services, which may be implemented in lieu of the referral to 
the CSE. 

Section 200.16(d)(1) of the Regulations requires that the 
CPSE provide a recommendation to the Board of Education 
within 30 days from receipt of parental consent regardless of 
the date of referral. In the event that consent is not provided 
for an individual evaluation, the CPSE must implement the 
school district's practices and procedures, established pursuant 
to Section 200.2(b)(5) of the Regulations, for ensuring that 
the parent has received and understands the request for con- 
sent. (8NYCRR 200.16(b)(l)(v)) Upon receipt of a CPSE 
recommendation, the Board of Education must determine the 
appropriate approved preschool programs and services and 
arrange for them to be implemented for the student no later 
than thirty days from the recommendation of the CPSE. 
(8NYCRR 200.16(e)(1)) In the event that the parent does 
not provide consent for placement, no further action will be 
taken by the CPSE until such consent is received. (8NYCRR 
200.16(h)(4)) • 

Opportunity to Examine Records 

Parents are notified, at least annually, regarding their right to 
review all school files, records, and reports which pertain to 
their child, through CSE/CPSE notices which are required prior 



to initial evaluation, review or reevaluation, (8NYCRR 
200.5(a)(i)(ii) and 200.16(h)(1)) 

Education Law Section 4403(9) requires that the State Edu- 
cation Department make provision by regulation of the Com- 
missioner of Education to assure confidentiality. Sections 
200.5(0 and 200.16(h)(1) of the Regulations state that person- 
ally identifiable data, information or records pertaining to a stu- 
dent with a disability may not be disclosed by any officer or 
employee of* the State Education Department or any school dis- 
trict, or member of a CSE/CPSE, to any person other than the 
parent of such child, except in accordance with the provisions 
of Section 300.571 of Title 34 of the Code of Federal Regula- 
tions. Private schools and State-operated and State- supported 
schools are also required to adopt procedures which are compa- 
rable to those required of school districts to preserve the 
confidentiality of records pertaining to students attending such 
schools. (8NYCRR 200.7(b)(2)) Parents must also be notified 
when confidential records need no longer be maintained by 
schools in order to provide educational services to the child, in 
accordance with records retention and disposition requirements 
of the State Archives and Records Administration (SARA) of 
the State Education Department and local school district policy. 
Such information must then be destroyed at the request of the 
parents. A permanent record may be maintained, however, 
including the student's name, address, phone number, grades, 
attendance record, classes attended, grade level completed, and 
year completed. 

Independent Educational Evaluation 

Section 200. l(r) of the Regulations defines independent 
evaluation as an individual evaluation of a student thought to 
have a disabilitys conducted by a person who is not employed by 
the public agency responsible for the education of the student. 
Pursuant to Sections 200.5(a)(1) and 200.16(h)(1) of the Regu- 
lations, parents are provided notice regarding their right to an 
independent evaluation prior to initial evaluation, review and 
reevaluation. Such notice must indicate that if the parent dis- 
agrees with the evaluation obtained by the school district, the 
parent has the right to obtain an independent educational eval- 
uation at public expense. However, the school district may initi- 
ate an impartial hearing to show that its evaluation is appropri- 
ate and, if the impartial hearing officer determines that the 
evaluati(m is appropriate, the parent still has a right to an inde- 
pendent evaluation, but not at public expense. Upon request, 
the parent must he provided the names, addresses, and tele- 
phone numbers c^f appropriate public and private agencies and 
other professional resources where independent educational 
evaluations may be obtained. An independent educational eval- 
uation obtained by the parent must be considered by the 
CSE/CPSE as part of its evaluation for review, and may also be 
presented as evidence at an impartial hearing. In addition, 
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regarding preschool students with disabilities, Section 
4410(4)(0 of the Education Law and Section 200.16(c)(4) of 
the Regulations indicate that if the parent disagrees with the 
evaluation, the parent may obtain an independent evaluation at 
public expense to the extent authorized by Federal law and reg- 
ulation. 

Impartial Due Process Hearing 

Pursuant to Sections 200.5(c) and 200.16(h)(7) of the Regu- 
lations, the parent or legal guardian may request, in writing, an 
impartial due process hearing upon the receipt of a CSE/CPSE 
notice prior to initial evaluation, review or re-evaluation; upon 
the receipt of a CSE/CPSE notice of the recommendation pro- 
vided to the Board of Education; upon receipt of a notice from 
the Board of Education that the CSE/CPSE recommendation 
has been rejected or mtxlified; or if the CSE/CPSE fails to make 
a recommendation, or the BOE fails to effectuate the recom- 
mendation of the Committee within specified timelines. The 
parent may request an impartial hearing on any matter concern- 
ing the identification, evaluation, educational placement or the 
provision of a free appropriate public education in the least 
restrictive environment. 

The Board of Education must initiate an impartial hearing in 
the following instances: 

• for schtx>l-age students, if the parent and referring parry do 
not agree that the referral is unwarranted and if the parent 
continues to withhold consent for initial evaluation for a 
peritxl of 30 school days after the CSE notification provided 
upon referral, requesting parental consent for evaluation. 
The impartial hearing would be conducted for the purpose of 
determining whether such an evaluation should be con- 
ducted without parental consent; (8NYCRR 200.5(b)(2)) 

• for preschool and school-age students, when a parent 
requests that an independent educational evaluation be con- 
ducted at public expense, and the local school district 
believes that its evaluation is adequate and that an indepen- 
dent educational evaluation is unnecessary. The BOE must 
initiate an impartial hearing to resolve the issue; (8NYCRR 
200.5(a)(l)(vi))and 

• for school -age students, if the parent does not consent for an 
initial placement in special education within thirty days of 
the notice of recommendation. The BOE must initiate an 
impartial hearing to determine if such placement is war- 
ranted without parental consent. (8NYCRR 200.5(b)(3)) 

When an impartial hearing is requested by cither the school dis- 
trict or the parent, the parent must be given notice regarding 
free or low-cost legal and other relevant services which may be 
available at no expense to the schtx^l district. Such notice must 
include the names, addresses and telephone numbers of appro- 



priate agencies and other professional resources where such ser- 
vices may be obtained. (8NYCRR 200.5(c) and 200.16(h)(7)) 
The school district is responsible for conducting the hearing and 
all the administrative costs of an impartial hearing for school- 
age children. The Board of Education or tmstees of each school 
district must maintain a list of the names and resumes of persons 
appearing on the list of impartial hearing officers certified by the 
Commissioner from which the district will choose an impartial 
hearing officer. For impartial hearings regarding preschool chil- 
dren, the school district incurs such administrative costs in the 
first instance, but is totally reimbursed, since such costs are ulti- 
mately borne by the State Education Department (50 percent) 
and the municipality (50 percent). 

Impartial Hearing Officer 

Impartial Hearing Officer (IHO) is defined in Section 
200. Up) of the Regulations as one who is assigned by a Board of 
Education pursuant to Section 4404( 1 ) of the Education Law, 
or by the Commissioner of Education in accordance with Sec- 
tion 200.7(d)(3) of the Regulations, to hear an appeal and ren- 
der a decision. An impartial hearing officer must be indepen- 
dent, not an officer, employee or agent of the school district or 
of the Board of Cooperative Educational Services (BOCES) of 
which the school district is a component, or an employee of the 
State Education Department, shall not have a personal or pro- 
fessional interest which would compromise objectivity in the 
hearing and must not have participated in any manner in the 
formulation of the recommendation sought to be reviewed. 
Individuals must be certified by the Commissioner of Education 
as an impartial hearing officer in order to serve in such capacity. 
In order to obtain and retain IHO certification, an individual 
must successftjUy complete a training program, conducted by the 
SED, regarding State and Federal laws and regulations relating 
to the education of students with disabilities, the needs of such 
students, and the procedures involved in conducting a hearing, 
and providing experience in reaching and writing a decision. 
Also required in order to obtain such certification, is the suc- 
cessful completion of a comprehensive written examination 
designed to evaluate the participant's knowledge and skills relat- 
ing to the responsibilities of an IHO, and in order to retain such 
certification the individuals must attend periodic update pro- 
grams as scheduled by the Commissioner of Education. Im.par- 
rial hearing officers receive appropriate memoranda and update 
information disseminated by OSES. Consistent with the 
requirement to ensure impartiality in the hearing process, each 
hearing officer must, at the commencement of an impartial 
hearing, disclose to the parries involved any potential conflict of 
interest which might compromise his/her impartiality. At such 
time, either party may object to the continued service of the 
IHO. Upon the objection of a party, the IHO must make a deci- 
si(^n whether or not to proceed with the hearing. If upon such 
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an objection the IHO decides to proceed with the hearing, the 
party or parties may raise impartiality as an issue upon appeal to 
the State Review Officer. 



Hearing Rights 

Pursuant to Section 200.5(c) of the Regulations, an impartial 
hearing must be conducted in accordance with the following 
rules: 

• The Board of Education must appoint an impartial hearing 
officer to conduct the hearing. The IHO is authorized to 
administer oaths and issue subpoenas in connection with ehe 
proceeding (Note: parties may also compel the attendance of 
witnesses via subpoena issued by a court of competent juris- 
diction). 

• A written or electronic verbatim record of the proceedings 
before the impartial hearing officer must be maintained and 
made available to the parties. 

• At all stages of the proceeding, where required, inter^>reters 
of the deaf, or interpreters fluent in the domi:iant language of 
the student*s borne, must be provided at school district 
expense. 

• The IHO will preside at the hearing and provide all parties 
an opportunity. to present evidence and testimony. 

• Tlie parties to the proceeding may be represented by legal 
counsel, or by individuals with special knowledge or training 
with respect to children with disabilities, or by any cither per- 
sons of their choice. 

• In the event the impartial hearing officer determines that the 
interests of the parent are opposed to t>r inconsistent with 
those of the child, or that for any tuher reason the interests 
of the child would be best pR>recred by appoinrinenr of a 
guardian ad litem, the impartial hearing t>fticer must appoint 
a guardian ad litem to protect the interests of such child, 
unless a surrogate parent has previously been assigned. Pur- 
suant to Secti(Mi 200.1(rr) of the Regulations, guardian ad 
litem means a person familiar with the provisions of the Part 
200 Regulations who is appointed from the list of surrogate 
parents o*" who is a pro bono attorney appointed to represent 
the interests of a student in an impartial hearing and, where 
appropriate, to join in appeal to the State Review Officer 
initiated by the parent or Board of Education. Such an indi- 
vidual has the right to fully participate in an impartial hear- 
ing by presenting evidence, confronting and questioning all 
witnesses, and prohibiting the intrcxluction of any evidence 
the substance of which has not been disclosed at least five 
days prior to the hearing. Tl^e IHO must ensure that the pro- 
cedural due prcx:es> rights guaranteed to the child's parent, 
pursuant to Section 200.5 of Regulations, arc preserved 



ERJC 



throughout the hearing whenever a guardian ad htem is 
appointed. 

• The impartial hearing shall be closed to the public unless the 
parent requests an open hearing. 

• The parents, school district and the respective counsel or 
representatives must have an opportunity to present evi- 
dence and to confront and question all witnesses at the hear' 
ing. Each party must have the right to prohibit the introduc 
tion of any evidence, the substance of which has not been 
disclosed to them at least five days before the hearing, 

• The parents must have the right to determine whether the 
child will attend the hearing. 

• The impartial hearing officer must render a decision, and 
mail a copy of the decision to the parents, to the Board of 
Education, and to the Office for Special Education Services 
of the State Education Department, not later than 45 calen- 
dar days after the receipt by the Board of Education of a 
request for a hearing or after the initiation of such a hearing 
by the Board. All personally identifiable information shall be 
deleted from the copy forwarded to the Office of Special Edu- 
cation Services. The decision of the IHO must be based 
solely upon the record of the prcxzeeding and must cite the 
reasons and the factual basis for the determination. If an 
IHO requests an independent evaluation, it must be pro- 
vided at public expense as required by CFR 300,501. The 
decision of the IHO is final unless appealed and must include 
a statement advising the parents and the BOE of the right to 
obtain a review conducted by the State Review Officer 
(SRO) of the State Education Department. 

The State Education Department makes the findings and 
decisions of the impartial hearing officer available to the general 
public, after it has deleted personally identifiable information, 
through written requests to the Office of Freedom of Informa- 
tion of the State Education Department. A summary report of 
impartial bearings conducted u^i New Yt)rk State is provided to 
the Commissioner's Advisory Panel. 

Hearing Decision/Administrative 
Appeal 

New York State has adopted two separate procedures to 
review IHO decisions. Pursuant to Section 200.7(d)(3) of Regu- 
lations, regarding State-operated and State- supported schools, a 
one tier hearing prcKcss has been established to resolve disputes 
in cases where the C'ommissioner of Education declines to make 
State appcnntment to such schools, or seeks to change the 
child's classification or placemen r again.st the recommendation 
of the State -operated or State-Supported schcnil which the child 
elite nd>. The deleiininat'.on ot ihe- impartial hearing officer 
regarding such disputes is not subject to review by the State 
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Review Officer (SRO) of the State Education Department. This 
process has been adopted because the impartial hearing decision 
directly concerns the actions of the persons under the State 
Education Department's supervision, and review of such a deci- 
sion by the SRO of the State Education Department would be 
inappropriate. Review of the determination of the IHO is avail- 
able by means of a proceeding pursuant to Article 78 of the 
Civil Practice Law and Rules or 20 USC 1415, and may be 
instituted by any party to the hearing. The decision of the IHO 
is final unless a civil action is filed by either party. 

In other cases, pursuant to Sections 200.5(d) and 
200.16(h)(8) of the Regulations, a two tier hearing process is 
established for review of an impartial hearing officer's decision 
rendered in accordance with Sections 200.5(c) and 
200.16(h)(7) of such Regulations. Such a review may be 
obtained by either the parent or Board of Education by com- 
mencing an appeal to the State Review Officer of the State 
Education Department. Such a review must be initiated and 
conducted in accordance with Parts 276 and 279 of the Regula- 
tions. 

Section 279.1 of the Regulations establishes the State Review 
Officer as an employee of the State Education Department who 
is designated by the Commissioner of Education to conduct 
impartial State-level reviews pursuant to Section 4402(2) of the 
Education Law of IHO decisions related to the identification, 
evaluation, program or placement of a student with a disability. 
Tlie sole function of the SRO pertaining to special education, is 
to issue decisions fi"om appeals of impartial hearing officers. The 
SRO functions independently of any of the State Educat'on 
Department's policy making or policy ftinctions regarding spe- 
cial or regular education. The parent of the child has the right 
to challenge the impartiality of the State Review Officer by ini- 
tiating an appeal through the judiciary system and must be 
notified of such right by the State Review Officer. 

In initiating an appeal to the State Review Officer, the party 
seeking review (petitioner) must file with the Office of Counsel 
of the State Education Department a petition for review, 
including any written argument, memorandum of law, and addi- 
tional documentary evidence. (8NYCRR 279.4) The respond- 
ing party (respondent) must answer the petition of the peti- 
tioner by also sending to the SED Office of Counsel, a 
statement of facts concurring with the petitioner or by service of 
an answer with any written argument, memorandum of law, and 
additional documentary evidence. (8NYCRR 279.5) No plead- 
ing other than the petition or answer will be accepted or consid- 
ered by a SRO of the State Education Department, except a 
response by the petitioner to any additional documentary evi- 
dence served with the answer. (8NYCRR 279.6) It is the 
responsibility of the Board of Education, whether it is the peti- 
tioner or the respondent, to file with the Office of Counsel of 
the State Education Department, a copy of the written tran- 
script of the record before the impartial hearing officer and the 
decision of the impartial hearing officer, together with the peti- 



tioner answer submitted on behalf of such Board. (8NYCRR 
279.7) Oral argument before the SRO by the parties is not per- 
mitted. In the event that the SRO determines that additional 
oral evidence is necessary, the State Review Officer will direct 
that a hearing be held to receive such additional evidence. 
(8NYCRR 279.8) 

Civil Action 

The decision of the State Review Officer is based solely upon 
the record and is final unless appealed through the judiciary sys- 
tem. (8NYCRR 279.10) The written decision of the State 
Review Officer, a copy of which must be mailed to the parent 
and the Board of Education, shall be final, provided that either 
party may seek judicial review by means of a proceeding pur- 
suant to Article 78 of the Civil Practice Law and Rules or USC 
Section 1415. (8NYCRR 200.5(d)) Copies of the decisions of 
the State Review Officer are available to the public through the 
Special Education Training and Resource Centers (SETRCs) 
located throughout the State. 

Timelines and Convenience 
of Hearings and Reviews 

For school-age students, the impartial hearing officer must 
render a decision, and mail a copy of the decision to the parents, 
to the Board of Education, and to the Office for Special Educa- 
tion Services of the State Education Department, noi later than 
45 calendar days after the receipt by the Board of Education of a 
request for a hearing or after the initiation of such a hearing by 
the Board. (8NYCRR 200.5(c)(10)) For preschool students, the 
IHO must render a decision, and mail copies to the parents, to 
the BOE, and to OSES, not later than thirty calendar days after 
receipt of the parent request or after the initiation of such hear- 
ing by the Board of Education. (NY Educ L Sec 4410(7)(b)) 
and (8NYCRR 200.16(h)(7)) The timeline itu^v be extended by 
the IHO upon the request of either party. Impartial hearing 
officers are required to submit an IHO Report Form, in addition 
to filing their Finding of Fact and Decision in a hearing, with 
the OSES. Timeliness in conducting hearings is monitored 
through the information required on the IHO Report Form. 

Pursuant to Section 279.2(b) of the Regulations, a party seek- 
ing review of an impartial hearing officer's decision by the State 
Review Officer must initiate such an appeal within 30 days of 
the receipt of the IHO decision by submitting a notice of inten- 
tion to seek review to the other party. The State Review Officer 
must render a decision, and mail a copy of the decision to the 
parent and Board of Education not later than 30 days after the 
receipt of the request for review. This timeline may be extended 
as each case requires. (34 CFR 300.512) 

In order to further ensure timeliness of a hearing, recent 
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amendments to Section 275 of Education Law have shortened 
the time in which papers are submitted in appeal brought pur^ 
suant to Section 310 of Education Law regarding matters related 
to the provision of a free appropriate public education. This will 
ensure conformity with the time periods that apply to appeals 
brought pursuant to Section 4404 of Education Law and that a 
final determination is rendered on the merit of the appeal in a 
timely manner. 

Childrc *s Status During 
Prc^cetJidings 

During the pendency of any proceedings conducted on behalf 
of sch(X-)l'age students who have or are suspected of having an 
educational disability- unless the Commissioner of Education or 
local Board of Edur »n and the parents otherwise agree, the 
student will not be '-,>.iuated (if evaluation is the basis for the 
proceedinJ^s) and will remain in the then current educational 
placeme if applying for initial admission to public school, 
will be placed in the public school program until all such pro- 
ceedir<?« have been completed. (NY Educ L Sec 4404(4)) and 
(Sm^-xlR 200.5(a)(2)(iii)) 

In regard to preschool children who have or are suspected of 
having an educational disability, during the pendency of any 
due process proceedings, those preschool children with disabili' 
ties who are receiving special education programs or services 
pursuant to Section 4410 of the Education Law must remain in 
the then current education placement of such preschool child 
until all such proceedings have been completed. However, a stu- 
dent with a disability may not remain in a preschool program 
not approved for sch(x>l'age students for which he or she is no 
longer eligible pursuant to Section 44 1 0(6) (c) of Education Law 
during the pendency of proceedings. CHiring the pendency of 
any due prcxess proceedings on behalf of a preschool child not 
receiving special education programs and services pursuant to 
Section 4410 of the Education Law, if the Commissioner of 
Education or local Board of Education and the parent(s) or legal 
guardian agree, the preschool child may receive approved spe- 
cial education programs and services until all such proceedings 
have been completed. (8NYCRR 200.16(h)(2)(ii) and (iii)) 

Surrogate Parents 

Where a student's parents (as defined in 8NYCRR 200.1 (aa)) 
arc unknown or unavailable, or where the student is a ward of 
the State, the Board of Education or other appropriate body 
shall select a surrogate parent from a list of individuals who are 
eligible and willing to serve as surrogate parents. (8NYCRR 
200.5(e)(^)) 

Pursuant to Sections 200.5(e)(2) and 200.16(h)(9) of the 
Regulatit^ns, assignment of a surrogate parent to a particular stu- 



dent must be made in accordance with the following proce- 
dures: 

• Any person whose work involves education or treatment of 
children who knows of a student who may need special edu- 
cation services, and who knows that the parents oi guardians 
are not known or are unavailable, or that the student is a 
ward of the State, may file a request for assignment of a surro- 
gate parent to the student, with the Committee on Special 
Education (CSE) or Committee on Preschool Special Educa- 
tion (CPSE) to which the student may be appropriately 
referred. A ward of the State is defined as a person placed by 
the court under the care of a guardian. A child is deemed a 
ward of the State when parental rights have been terminated 
through Family Court proceedings and guardianship is 
awarded to the Department of Social Services or another 
appropriate State agency. 

• The CSE/CPSE must send notice of the possible need for a 
surrogate parent to the adult in charge of the student's place 
of residence and to the parents or guardians at their last 
known address. 

• The CSE must determine, within a reasonable time follow- 
ing receipt of the request, whether the parents or guardians 
are unknown or unavailable, or whether the student is a 
ward of the State. If the CSE/CPSE finds that there is a need 
for a surrogate parent, such assignment must be made by the 
Board of Education within 10 days of the date of the determi- 
nation by the CSE/CPSE. 

• The surrogate parent, once assigned, must represent the stu- 
dent at least through the time of the first periodic review of 
the student's educational placement. 

Pursuant to Section 200.5(c)(6) of the Regulations, in the 
event an impartial hearing officer determines at an impartial 
hearing, that the interests of the parent are opposed to or incon- 
sistent with those of the student, or that for any otlier reason 
the interests of the student would best be protected by appoint- 
ment of a guardian ad litem, the impartial hearing officer is 
authorized to appoint a guardian ad litem to protect the inter- 
ests of such student, unless a surrogate parent has previously 
been assigned. The IHO must ensure that the procedural due 
process rights guaranteed to the student's parent are preserved 
throughout the hearing whenever a guardian ad litem is 
appointed. In addition, such appointment of a guardian ad litem 
in no way relieves the CSE, the CPSE or BOE of the obligation 
to afford the parents all the procedural safeguards guaranteed 
them by Federal and State laws and regulations. Pursuant to 
Section 200.5(e)(1) of the Regulations, persons selected as sur- 
rogate parents may not be an officer, employee or agent of the 
school district or State Education Department or other agency 
involved in the education or care of the child, and must, to the 
extent possible: 
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• have no other interest which could conflict with primary 
allegiance to the student they would represent; 

• be committed to becoming personally and thoroughly famil- 
iar with the student and the <?tudent's educational needs; 

• be of the same racial, cultural, and linguistic background as 
the student they seek to represent; and 

• be generally familiar with the educational options available 
to students with disabilities. 



OSES Complaints Procedures 

The Office for Special Education Services (OSES) has estab- 
lished procedures to investigate complaints received from irdi- 
viduals, on their own behalf or on behalf of an organization they 
represent, regarding policies and/or procedures of the SED, a 
school district, a BOCES* a Stare-supported or State -operated 
school, an approved private school, or other subgrantee felt to 
be in violation of any Federal or State law or regulation pertain- 
ing to students with disabilities. 

A complaint must be submitted in writing, and include the 
following: 

• the name and address o{ the complainant; 

• the name and address of the <^ubgranrec; and 

• a description of the alleged violation (s) by the subgrantee. 

All complaints must be signed by the complainant, and 
should be submitted to the Stare Education Department, Office 
for Special Education Services, Education Building Annex, 
Room 1073, Albany, NY 122 M. 

The New York State Education Department will acknowl- 
edge receipt of the complaint and will act to resolve a complaint 
within 60 calendar days after it is received by OSES. An on-site 
investigation may be conducted by the OSES, DPM staff 
(regional associates) if warranted. The Director of the DPM, 
who is responsible for regional associate staff will assign appro- 
priate staff to ensure that the complaint is fully addressed m a 
timely manner. The 60-day time peri(xl for resolving complaints 
will be extended only if exceptional circumstances exist with 
respect to a particular complaint. The DPM will provide a writ- 
ten report to the Assistant Commissioner of OSES, the com- 
plainant within 60 days of receipt of the complaint and the sub- 
grantee. The written report will include, but not be limited to, 
the issue(s) upon wliich the complaint was submitted, a state- 
ment of findings, and the manner in which the complaint has 
been resolved. The letter of findings to the complainant must 
indicate that if he/she is not satisfied with the results of the 
investigation, that an appeal may be submitted to the I director 
of the Office of Special Education Programs in Washuigton, 
EXD. Monitoring will continue until the underlying ctMnplaint is 



fully resolved. Parents are informed of these procedures through 
various publications and training provided by OSES. 

Special Education Mediation 

In 1988, Section 4404'a was added to Article 89 of the Edu- 
cation Law and required the State Education Department, in 
consultation with the Office of Giurt Administration, to estab- 
lish a Special Education Mediation DemonstraMon Program. 
The purpose of the Demonstration Program was to explore the 
feasibility of establishing a mediation process within the State's 
special education due process system to enhance communica- 
tion between parents and school districts and facilitate agree- 
ment in a timely, cost effective and non-adversarial manner. At 
the close of the 1990-1991 school year, the demonstration pro- 
gram was operational in a total of 28 school districts in four 
State regions. Based upon a limited experience with success in 
the process of special education mediation (six mediations have 
been conducted, five were successfijl in resolving all issues), the 
continuing interest in the process by many not participating in 
the program, and the continuing enthusiasm of the Community 
Dispute Resolution Center mediators and school district staff 
participating in the demonstration program, the New York 
State Education Department, in consultation with the Office of 
Court Administration, the New York State Association of 
Community Dispute Resolution Centers and the Commission 
on Quality of Care for the Mentally Disabled, is continuing this 
demonstration program beyond the March 31, 1991, statutory 
end date. To obtain sufficient and appropriate information for 
the development of sound recommendations for future legisla- 
tive and regulatory provisions addressing special education 
mediation, the OSES will continue this demonstration program 
until August 31, 1993, as follows: 

• In participating school districts, parents of students with dis- 
abilities receive notice of the availability of special education 
mediation as an optional strategy' for resolving areas of diS' 
agreement with the schtx)! district regarding the special edu- 
cation provided their children. This information is included 
with each notice of due process rights sent by the school dis- 
trict. 

• Mediators will be neutral third party individuals who are 
skilled in dispute resolution techniques and are knowledge- 
able alxuit issues relating to the rights and educational con- 
siderations of students with disabilities. 

• At any time that a parent perceives the need for assistance in 
resolving an ishue regarding their child's special education 
program, the parent may submit a written request to the 
school district for a special education mediation .session. If a 
parent does not recjuest mediation, but disagreement contin- 
ues untesolved on an issue, a school district may recommend 
to the parent that mediation be used tt) reach agreement. A 
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parent cannot be compelled under any circumstances, how- 
ever, to participate in mediation if they choose not to do so. 

• Regardless of the use of or the failure to use the mediation 
process, a parent of a child with a disability maintains the 
right to access all other due process procedures afforded by 
law and regulation, including the right to request an impar- 
tial hearing to resolve disagreement. 

• At a mediation session, the parties represent themselves, 
even if accompanied by an attorney. The content of the 
mediation process is confidential, with no record of the dis- 
cussions maintained. The only written outcome of a media- 
tion, other than a record of its occurrence, is a statement of 
any agreement that results from the process. 

• If the parties agree to a modification of the special education 
program provided the child, a written agreement statement 
is signed at the session. Such agreement is binding on both 
parties. If one party is unable to provide final agreement at 
the session, they may enter a conditional agreement, provid- 
ing a specified period of time by which an agreement or a 
lack of agreement is finalized. Agreement may be reached 
on all, some or none of the issues raised at the mediation 
session. 



New York State Initiatives 
to Enhance Standards 

Between December 1990 and March 1991, the Office for 
Special Education Services proactively conducted a comprehen- 
sive review of the fiill and equitable provision of due process 
rights to all students with disabilities and their parents by hold- 
ing eighteen regional public hearings throughout the State. 
These hearings were attended by 209 individuals, many of 
whom provided oral and/or written information to identify com- 
ponents of the system which are effective and :hould be contin- 
ued, as well as to articulate alternative recommendations for 
those components which do not fijlly meet their intended pur- 
pose. Based on the information received ft'om interested indi- 
viduals, groups and agencies, the following actions and initia- 
tives are being considered by the OSES to enhance the 
availability, impartiality, and effectiveness of procedural safe- 
guards. 



will be established to determine eligibility for prospective 
impartial hearing officers. Such standards will address the 
extent to which individuals with professional educational 
backgrounds may serve as impartial hearing officers. 

• Procedures will be established to suspend or revoke impartial 
hearing officer certification when it is determined that an 
individual lacks knowledge of or does not appropriately apply 
education laws, regulations or policies; conducts impartial 
hearings in a biased or otherwise inappropriate manner; does 
not attend update training programs or performs unsatisfacto- 
rily at such training programs; or is otherwise unable to 
appropriately complete impartial hearing officer responsibili- 
ties. 

• Eligibility standards will be established for participation in 
the State Education Department training program which is 
necessary for IHO certification. 



Special Education Mediation 

• The Special Education Mediation Demonstration Program 
will be continued until 1993, expanding the number of New- 
York State regi<)ns and school districts provided an opportu- 
nity to participate. 



Parent Information 

The Office for Special Education Services will develop a 
brochure for school districts participating in the Special Edu- 
cation Mediation Demonstration Program, in order to assure 
that parents have access to and understand information 
regarding the availability and purpose of special education 
mediation. The brochure will use simple language, and 
include a question and answer section. 

• To ensure that parents are adequately notified of their due 
process rights, the Office for Special Education Services will 
review due process notice documents used in other states. 
Based on such review, the OSES will determine whether a 
standard, mandatory State due process form should be estab- 
lished. 



Appointment of Impartial Hearing 
Officers 

• Procedures will be established so that schot^l district Boards 
of Education will no longer be solely responsible for the 
selection and appointment of impartial hearing officers. 

• Minimum qualifications and equivalent training standards 



Implementation of Impartial 
Hearing Officer/State Review 
Officer Decisions 

• Procedures will be established requiring that in cases where 
an impartial hearing officer or the State Review Officer ren- 
ders a decision which requires action by the school district, 
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the school district must subrait a report to the State Educa- 
tion Department, indicating the date and manner in which 
such action was implemented. 



for an impartial hearing or after the initiation of such a hear- 
ing by the Board, consistent with the current requirements 
for impartial hearings for school-age students. 



Impartial Hearing Officer Decisions 

• In order to provide equitable due process rights to all stu- 
dents with disabilities, the timeline specified in Section 
4410(7)(b) of the Education Law and Section 200.16(h)(7) 
of Regulations will be amended to require that the decision 
of an impartial hearing officer, in matters pertaining to 
preschool special education, be rendered within 45 calendar 
days after the receipt by the Board of Education of a request 



Development of Criteria for an 
Independent Education Evaluation 

• In order to provide information regarding independent edu- 
cation evaluations, guidelines will be developed. These 
guidelines will provide parameters for the conduct of such 
evaluations consistent with 34 CFR 300.503. The guidelines 
will assist impartial hearing officers who may request an eval- 
uation as part of the hearing. 
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VI. CONFIDENTIALITY OF PERSONALLY 
IDENTIFIABLE INFORMATION 



The New York State Education Department disseminates 
many informative publications regarding confidentiality and 
student records. The State Archives and Records Administra- 
tion (SARA) of the State Education Department has published 
three documents to assist school districts and the Education 
Department in managing records: Mana^ng Local Government 
Records: A Manual /or Local Government Officials in Neu' York 
State (Albany, 1985), Records Retention and Disposition Schedule, 
EDA far use by School Districts and BOCES (Albany, 1988), and 
SARA Information Leaflet No. 2, The Records Management 
Officer in Local Qovemmcnt. Each school district or BOCES 
governing body must formally adopt a resolution regarding 
records retention and distribution and appoint a Records Man- 
agement Officer. This resolution should include the adoption of 
the Records Retention and Disposition Schedule, ED- 1 . 

Notice to parents 

Section III of this State Plan entitled, "Child Identification " 
describes the various ways the State Education Department 
meets the requirements of 34 CFR 300.128. In addition to 
required notices, parents also receive information on confiden- 
tiality and access to records through other materials dissemi- 
nated by school districts and SED including the Department 
publication, A Parent's Gidde to Special Education. This manual 
is distributed to parents pursuant to Section 4403 of the Educa- 
tion Law. 

Access Rights 

Information on the parent's right to inspect and review 
records is assured in Section 200.5(a)(1) of the Regulations of 
the Commissioner. 

The parent handbook entitled, A Parent's Guide to Special 
Education, developed by the Office (or Special Education Ser- 
vices (OSES), also describes parental rights in regard to access 
of records. 

It is the policy of the SED and the OSES to require districts 



to adhere to the requirements of the Family Education Ri^ts and 
PnVoc^ Act (FERPA) regarding a parent's access to records and 
to monitor accordingly. In addition, according to Section 
200.5(f) of the Regulations, private schools as defined in Sec^ 
tion 200.7 of the Regulations are also subject to the provisions 
of 34 CFR Part 99. 

Records of parties obtaining access 

Under Article 57'A Local Government Records Law each 
school district appoints a records management officer who is 
responsible for keeping a record of persons accessing educational 
records. 

Records of more than one child 

It is the policy of SED and the OSES to require districts to 
adhere to the requirements of FERPA regarding confidentiality 
of records of more than one child and to monitor accordingly. 
In addition, according to Section 200.5(f) of the Regulations, 
private schools as defined in Section 200.7 of the Regulations 
are also subject to the provision of 34 CFR Part 99. 

List of types and location 
of information 

It is the policy of the SED and the OSES to require districts 
to adhere to the requirements of FERPA regarding the list of 
types and location of information and are monitored accord- 
ingly. In addition, according to Section 200.5(0 ol the Regula^ 
tions, private schools as defined in Section 200.7 of the Regula- 
tions are also subject to the provisions of 34 CFR Part 99. 

Fees 

School files, records, and reports are available for duplication 



29 



■New York Suite Plan for Education of Students with Disabilities, 1 993-1 995 



for a parent at a reasonable fee, if the fee does not effectively 
prevent the parents from exercising their rights to review and 
inspect those records. There cannot be a fee for a search or 
retrieval of information. However, the parent notice must indi- 
cate what the cost will be for duplication of the record. 
(8NYCRR 200.5(a)) and (CFR Part 99.il) 

Amendment of Records 

Section 99.20 of the FERPA states that, if a parent or eligible 
student believes that information in a student's record is inaccu- 
rate or misleading or in violation of the student*s rights, a record 
amendment may be requested. The local education agency or 
institution decides in a timely manner whether to amend the 
record and informs the parent of its decision and his/her right to 
a hearing if the agency refuses to amend the record. This policy 
has been adopted by the SED and the OSES and is monitored 
accordingly. 

Opportunity for a hearing 

A parent or eligible student may request a hearing to be con- 
ducted by the educational agency to challenge the content of a 
student's education record if the information contained in the 
education record is believed to be inaccurate, misleading, and/or 
violates a student's rights. (34 CFR Part 99.21) This policy has 
been adopted by the SED and the OSES and is monitored 
accordingly. 

Result of hearing 

In accordance with FERPA, if, as a result of a hearing, the 
information in a student's record is deemed inaccurate, mislead- 
ing or in violation of a student's rights, the record must be 
amended and the parent must be informed in writing of the 
amendment. If the decision of the hearing is not to amend the 
student's record, then the parent or student must be infc^rmed of 
the decision in writing and of their right to add a statement in 
the record regarding the contested infomnation. Tliis statement 
must be maintained as part of the record for as long as the 
record or contested portion is maintained by the agency and if 
the records are disclosed, the statement must be included. (34 
CFR Part 99.21 ) This policy has been adopted by the SED and 
the OSES and is monitored accordingly. 

Hearing Procedures 

The minimum requirements for conducting a hearing with 
regard to timelines, notice, hearing officer, presentation of evi- 



dence, written decision, and basis for decisions are specified in 
Section 99.22 of FERPA and must be met by educational agen- 
cies as required by SED policy. 

Consent 

Prior consent must be obtained in order to disclose informa- 
tion except as specified in 34 CFR Part 99.31. An educational 
agency may not release informaiion from educational records 
unless authorized under 34 CFR Part 99 to do so. School dis- 
tricts must meet the requirement according to SED and OSES 
policy which requires compliance with FERPA. 

Safeguards 

Personally identifiable data must be maintained in a manner 
that assures confidentiality and security. Procedures regarding 
confidentiality during the storage, disclosures, destruction, and 
maintenance of student records or personally identifiable docu- 
ments must be carefully implemented. FERPA requires that a 
list of persons identified by name and title who have access to 
student records must be prepared and posted for public inspec- 
tion. A list identifying the types of records maintained by the 
school, their location, and responsible officials must be prepared 
and posted for public inspection. Schools must comply with 
Section 99.35 of the FERPA regarding training and instruction 
on the collection and use of personally identifiable information. 
In addition. Section 200.2(a)(3) of the Regulations requires 
that all persons involved with the collection of data receive 
prior training and written information regarding data collection. 
The educational agency, as specified in 34 CFR Part 99.6, must 
also list the officials responsible for the records. 

Destruction of information 

Student records may be disposed of according to schedules 
established by the New York State Archives and Records 
Administration (SARA) t^f the State Education Department 
pursuant to Section 57.25 of the Arts and Cultural Affairs Law, 
and Part 185, Title 8 of the Official Compilation of Codes, 
Rules and Regulations of the State of New York. These sched- 
ules appear in the dcKument, Records Reiention and Disposition 
Schedule, ED-l, which must be adopted by the Birards of Educa- 
tion of the respective educational institution to dispose of any 
records. 

Children's rights 

FERPA defines an "eligible student" as a student who has 
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reached age 18 or is attending an institution of postsecondary 
education. Rights of eligible students as specified in Section 
99.5 of FERPA are similar to those afforded to parents and must 
be met by school districts according to SED and OSES policy 
which requires compliance with FERPA. 

Enforcement 

The Program Review Gvdde: A Manual of Standard Operating 
Procedure describes the policies and procedures the State uses to 
ensure compliance with State and Federal laws and regulations. 
Site visits for the purpose of program reviews are scheduled to 
take place routinely. The review process culminates in a final 
written report. A district/program must submit documentation 
that It has corrected all compliance issues. Follow-up visits by 



staff of the Division of Prograr.-^ Monitoring of OSES are regu- 
larly scheduled to determine whether approved compliance 
plans have been appropriately implemented. Sanctions for non- 
compliance include fiscal and programmatic remedies. 

State Education Department 

It is the policy of the SED to assure that if personally 
identifiable information is collected by the agency or its autho- 
rized representatives regarding children with disabilities which 
is not subject to 5 U.S.C. 552a (The Privacy Act of 1974), that 
the requirements of 5 U.S.C. Section 552a (b) (1)'(2)» (4)- 
(11); (c); (d); (e)(1); (2); (3)(A), (B) and (D), (5)-(10); (L); 
(M); and (N), and the corresponding regulations implementing 
these provisions shall apply. 
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VIL LEAST RESTRICTIVE ENVIRONMENT 



General 

In accordance with 34 CFR 300.550 New York State assures 
that each public agency providing special education programs 
and services to students with disabilities in public or private 
institutions, or other child care institutions must, to the maxi' 
mum extent possible, provide for the education of such students 
with their peers who are not disabled. (NY Educ L Sees 
3202(5), 4002(2), 4401 and 4410) and (8NYCRR 200.1(v), 
200.7(c) and 200.16(d)) Special classes, separate schooling or 
other removal from the regular educational environment may 
occur only when the nature and severity of the disability is such 
that education in regular classes with the use of supplementary 
aids and services cannot be satisfactorily achieved. 

Consistent with Federal law and regulation, the determina^ 
tion of programs, service(s) and placement must be based on the 
individual needs of each student. The selection of a placement 
alternative is also governed by the consideration of the proximo 
ity of the placement to the student*s home or other place of resi- 
dence. Special education services and programs will be provided 
only after the appropriateness of the resources of the regular 
education program, including educationally related support ser- 
vices, speech and language improvement services, and remedial 
instruction have been considered. (NY Educ L Sec 4401'a(5)) 
However, the continuum of services described in the following 
section must be made available based on each student's lEP. 
Unless a student's lEP requires some other arrangement, a stu- 
dent is educated in the school which he or she would attend if 
not disabled. In selecting the least restrictive environment, con- 
sideration is given to any potential harmful effect on the child 
or on the quality of services he/she needs. 

For preschool students, ages 3 through 5, the school district 
must establish administrative practices and procedures which 
ensure that each preschool student with a disability, residing in 
that school district, has the opportunity to participate in 
preschool programs pursuant to Section 200.16(i) of the Regula- 
tions of the Commissioner of Education to the extent that the 
preschool program is within a reasonable distance from the 



preschool child's care location. The Committee on Preschool 
Special Education (CPSE) is responsible for determining eligi- 
bility for preschool special education and for recommending an 
individualized education program (lEP), including the appropri- 
ate provision of services and programs in the least restrictive 
environment. (8NYCRR 200.2(b)(2) and 200.16(d)(3)(iv)) 
and (NY Educ L Sec 4410(5)(b)(i)) 



The Continuum of Programs and 
Placements for Students with 
Disabilities 

New York State has established an extensive continuum of 
placements, programs and services to ensure that each student 
with a disability receives a free appropriate public education in 
an environment which is least restrictive based on individual 
needs. The fiill continuum for school-aged students with disabil- 
ities, as detailed in Sections 4401 and 4402 of New York Educa- 
tion Law and Sections 100.2, 200.1 and 200.6 of the Regula- 
tions, must be available to all such students who are eligible for 
a free appropriate public education to the extent necessary to 
implement their Individualized Education Program (lEP), 
regardless of where they reside or the circumstances under 
which they have been placed for care. Placement decisions are 
made according to State requirements consistent with Section 
300.533 of Part B which is fully described in the section of the 
State Plan entitled, "Protection in Evaluation Procedures." 

The continuum includes programs, services and activities 
available to the general student population, as well as programs 
and services for which eligibility for special education is 
required. Sections 100.2(k) and 100.2(s)(l) of the Regulations 
indicate that no student may be denied membership or partici- 
pation in currtcular or extracurricular activities on the basis of 
race, sex, marital status, color, religion, national origin, or dis- 
ability. Section 200.2(b)(1) of the Regulations requires that 
each Board of Education (BOE) adopt written policy which 
establishes administrative practices and procedures to ensure 
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that students with disabilities have the opportunity to partici- 
pate in school district programs, including extracurricular pro- 
grams and activities, which are available to all other pupils 
enrolled in the public schools in the district. Students with dis' 
abilities, therefore, may access regular education programs and 
activities designed for accelerated students and for average stU' 
dents, as well as modified regular education programs and activi- 
ties, guidance and remedial education programs designed for stu- 
dents with educational difficulties. 

The Part 100 Regulations include services which school dis- 
tricts provide to students in order to remediate educational 
deficits before they develop into educational disabilities or to 
expedite and facilitate the declassification of students with dis- 
abilities and bring about their fiiU-time enrollment in regular 
education. These services include: 

• Speech and Language Improvement Services which may be 
provided to eligible students in grades kindergarten through 
six, who have speech impairments such as disfluency, 
impaired articulation, language disorders, or voice disorders 
of a severity that do not adversely affect educational perfor- 
mance, but do present a barrier to communication; 
(8NYCRR lOO.l(p) and 100.2(t)) 

• Educationally Related Support Services to provide assess- 
ment and noncareer counseling services to eligible students, 
either individually or in groups, and related consultation ser- 
vices provided to their families and related school personnel, 
in order to enhance the academic achievement and atten- 
dance of such students; (8NYCRR lOO.l(r) and 100.2(v)) 

• Declassification Support Services, which are provided as 
indicated on the lEP, to a student or such student's teacher 
to aid in the transition fi-om special education to full-time 
enrollment in regular education. (8NYCRR 100. 1 (q) and 
100.2(u)) 

Prior to referral, regular education staff are expected to make 
reasonable modifications of instmctional techniques and materi- 
als in order to permit a student experiencing educational 
difficulties to appropriately remain and succeed in regular educa- 
tion without classification. For this reason, Section 
200.4(a)(2)(ii) of the Regulations requires school staff to indi- 
cate at the time of a referral any attempts made to remediate the 
student's performance prior to such referral, including the use of 
supplementary' aids or support services, or state the reasons why 
no such attempts were made. 

New York State requires that each student with a disability 
participate in regular education programs and services to the fiill 
extent appropriate. Section 200.4(c)(2)(iv) of the Regulations 
requires that the IE? for each student with a disability include, 
in addition to special education programs and services, the 
extent to which the student will participate in regular education 
programs, including physical education and occupational educa- 
tion. To ensure their fijll participation in regular education pro- 



grams, and the opportunity to succeed in such programs, stu- 
dents with disabilities must also be provided any specialized 
equipment or adaptive devices needed for them to benefit from 
education and the consistent use of alternative testing tech- 
niques to permit them to demonstrate acquired knowledge and 
skills as specified in their lEPs. (8NYCRR 200.4(c)(2)(vi) and 
(vii)) Moreover, the instructional techniques and materials used 
by schools must be modified to the extent appropriate to pro- 
vide the opportunity for students with disabilities to meet 
diploma requirements. At each annual review of the student*s 
lEP, the Committee on Special Education (CSE) must consider 
the appropriateness of such modifications. (8NYCRR 
100.2(s)(2)) 

Special education programs and services which may be pro- 
vided to eligible school-age students with disabilities include the 
following: 

• Transitional Support Services — These temporary services are 
provided to a regular or special education teacher to aid in 
the provision of appropriate services to a student with dis- 
abilities transferring to a regular education program or to a 
program or service in a less restrictive environment. 
(8NYCRR 200.1(nn) and 200.6(b)(2)(c)) 

• Related Services — ^These services include speech pathology, 
audiology, psychological services, physical therapy, occupa- 
tional therapy, counseling services, and other support ser- 
vices which are provided to students with disabilities in order 
for them to benefit from their educational program. The fre- 
quency and duration of such service(s) must be indicated in 
the lEP and may be provided to students individually or in 
small groups not exceeding five students per teacher or spe- 
cialist. More than one related service may be provided to a 
student, and such services may be provided in conjunction 
with a regular education program or with other special edu- 
cation programs and servires. (8NYCRR 200.1(gg) and 
200.6(d)) 

• Consultant Teacher Services — These services are provided 
to a student with a disability who attends a regular education 
program on a fiill-time basis. Such services may be provided 
either directly to the student, through individual or group 
instruction, to permit the student to benefit firom the regular 
education program; or indirectly through the provision of 
consultation to the regular education teacher(s) to -assist in 
adjusting the learning environment and/or modifying 
instructional methods to meet student needs. The total num- 
ber of students with disabilities assigned to a consultant 
teacher may not exceed 20, and such services must be pro- 
vided for a minimum of two hours each week per student. 
(8NYCRR 200.1(oo) and 200.6(k)) 

• Resource Room Programs — ^These programs are supplemen- 
tal to the regular or special class instruction provided to stu- 
dents with disabilities. Such services must be provided for 
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not less than three hours per week nor more than 50 percent 
of any school day to instructional groups of five or less sai- 
dents with disabilities who have similar educational needs. 
The total number of students with disabilities assigned to a 
resource roi^m teacher shall not exceed 20, except that the 
total number of students with a disability assigned to a 
resource rcK>m teacher who serves students enrolled in grades 
7 through 12 or a multi^level middle school program operat- 
ing on a period basis shall not exceed 25. In the case of stU' 
dents in grades 7 through 12 who are in a multi-level middle 
sch(X^l program (i.e., consisting of one or more grades below 
grades 7 and one or more grades 7 through 9), those students 
must receive such services for the equivalent of five periods 
per week, but not less than the equivalent of 180 minutes per 
week in a resource room or in special education services, 
including related services. (8NYCRR 200.1(hh) and 
200.6(e)) and (NY Educ L Sec 3602(19)) 

• Special Classes — These programs are provided on a daily 
basis to students with disabilities who are grouped based on 
similar educational needs for the purpose of being provided a 
special educ«ition program. Based on student characteristics, 
there are five special class configurations available: 

— the maximum class size for students with special educa- 
tion needs, which consist primarily of the need for spe- 
cialized instruction, is 15 students, except in the case of 
State-operated or State -supported schools where the max- 
imum class size is set at 12 students; 

the maximum class size for students whose management 
needs interfere with the instructional process, to the 
extent that an additional adult is needed to assist with 
instniction, may not exceed 12 students, with at least one 
paraprofessional assigned during periods of instruction; 

— for students with intensive management needs who 
require a significant degree of individualized attention and 
intervention, class size with eight students, one teacher, 
and one paraprofessional is authorized; 

— the maximum class size for students whose management 
needs are determined to be highly intensive, requiring a 
high degree of individualized attention and intervention, 
may not exceed six students, with at least one paraprofes- 
sional assigned to the class during periods of instruction. 
When a class is comprised entirely of students with 
autism, then Section 200.13 of the Regulations must be 
adhered to; and 

- the maximum class size for students with severe multiple 
handicaps, whose programs consist primarily of habilita- 
ti(^n and treatment, may nor exceed 1 2 students, with the 
addition of one staff person for each three students. 
(8NYCRR 200. 1 (jj) and 200.6(0) 

• Home and Hospital Instruction — These services are pro- 
\iJcd for a minimum of five hours per week at the elemen- 
u\vy level at preferably 1 hour per day or for a minimum of 10 



hours per week at the secondary' level at preferably 2 hours 
per day. (8NYCRR 200.6(g)) 

• In-state or Out-of-state Private Schools — ^These schools are 
approved by the Commissioner and provide programs which 
meet the needs of students with disabilities who have been 
determined to require such placements. The schools may be 
located in-state or out-of-state and may have day and/or resi- 
dential components. (8NYCRR 200.6 (h)) 

• Twelve-Month Special Services and Programs — Students 
shall be considered for twelve-month special services and 
programs in accordance with their need to prevent substan- 
tial regression as detennined by the CSE and provided with 
the frequency and duration of services and programs as 
specified in the student^s lEP. (8NYCRR 200.6(j)) 

• Day Treatment Programs — ^Tliese nonresidential programs, 
certified by the Office of Mental Health, are designed for the 
purpose of providing a comprehensive array of services for 
mentally ill students with disabilities through integrated 
mental health and special education programs. A treatment 
team composed of professional and paraprofessional clinical 
staff members of the day treatment program, including the 
child's special education teacher, develop a specific treat- 
ment plan which determines the child's need for mental 
health services and includes the provision of educational ser- 
vices. 



PrescHool Special Education 
Services and Programs 

Services and programs for the pro\'ision of special education 
to preschool students with disabilities are approved by the Com- 
missioner of Education consistent with the provisions of Section 
4410(9) of Education Law. In order to be approved to provide 
such services and programs, each prospective provider must sub- 
mit an application which includes, hut is not limited to, a listing 
of the services to be provided, the population to be served, and 
plans for providing services in the least restrictive environment 
and a description of the evaluation component, if any. Pursuant 
to Section 200.16(i) of the Regulations, the continuum of ser- 
vice options for preschcxil children with disabilities follows: 

• Related Services — Related services must be provided in 
accordance with 8NYCRR 200.6(d). Such services must be 
provided in conjunction with a program that has been 
approved by the Commissioner or, as authorized by NY Educ 
L Sec 4410, in conjunction with a program which has been 
approved or licensed by an appn^priate government agency. 

• Special Education Itinerant Services— These services must 
be provided by a preschcM^l program which has been 
approved by the SED tc^ provide consultant teacher and/or 
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resource room services. Special education itinerant services 
are provided in conjunction with a program at a facility that 
has been approved or licensed by an appropriate governmen- 
tal agency and involves the services of a special education 
teacher on an itinerant basis. These services can be offered in 
the following ways: 

— Consultant Teacher Services — ^These direct/indirect ser- 
vices are provided to a child's teacher or to a preschool 
child with a disability enrolled in a regular education 
preschool program which has governmental approval or 
licensure. Such services are to be provided in the child's 
regular education program and/or through consultation to 
the child's teacher by a special education teacher for a 
minimum of two hours per week; and 

— Resource Room Program — ^This supplemental instruction 
is provided by a special education teacher in a resource 
room designed for this purpose or in the regular preschool 
program. An instructional group which includes 
preschool children with disabilities in a resource room 
program may not exceed five children. The composition 
of instructional groups must be based on the similarity of 
the children's individual needs. A preschool child receiv- 
ing resource room services may not spend more than 50 
percent of the school day in a resource room program and 
must receive a minimum of two hours per week of 
resource room instruction; 

• Special Class — This program is provided by a SED-approved 
preschool program and consists of a class with a maximum of 
12 preschool children with disabilities. The class is staffed by 
at least I special education teacher and 1 paraprofessional. 
Preschool students with disabilities who receive special 
classes must be enrolled at least 2 1/2 houis per day, 2 days 
per week. The age range in a special class may not exceed 36 
months unless a variance is granted by the Commissioner of 
Education. Special classes may also be in an integrated set- 
ting, which includes both nondisabled and disabled students 
and is housed in the same physical space as a preschool class 
of nondisabled students taught by another teacher. 

• HtMiie-Bascd Services — ^This special education program, pro- 
vided at the child's he me, includes at least 2 hours per week 
of special education services from a special education 
teacher. The provision of related services in accordance with 
the student's lEP must be provided in addition to the special 
education instructional program. Home-based services must 
he pnn-ided by SED-approved preschool programs; 

A C(Mtibination home-based and center-based program may 
be provided to a preschool student with a disability who is 
making the transition from services provided in the home to 
services provitled at a preschool program site. Special educa- 
tion services must he prcwided by an approved program for a 
minimum of two hcnirs per week at home and at least three 
hours per week in the other location. Tlie other sire could 



be a SED-approved preschool special education program or 
a program at a facility that has been approved or licensed by 
an appropriate governmental agency. Such transition must 
be completed within one year or within a lesser period as 
indicated in the child's lEP. Transition programs must be 
provided by programs approved by the SED for such pur- 
pose. 

• In-state Residential Special Education Programs and Ser- 
vices — Such programs and services must be provided for a 
minimum of five hours per day, five days per week to a 
preschool child for whom such services were recommended. 
Placement in such residential programs must be approved by 
the Commissioner in accordance with 8NYCRR 200.6(h). 

• Twelve-Month Education — Twelve-month educational pro- 
grams and services may be considered for the preschool child 
whose management needs are highly intensive, who is multi- 
ply handicapped and whose program consists primarily of 
habilitation or treatment, who has been recommended for 
home and hospital treatment and needs a high degree of 
individual attention and inter\'ention, whose needs are so 
severe that they can only be met in a seven-day residential 
program, or whose disabling condition is severe enough to 
need a structured learning environment of twelve months. 



Placements 

Each ItKal school district and other public agency responsible 
for the educational placemeai of a student with a disability must 
follow the procedures outlined in Sections 200.3, 200.4 and 
200.5 of the Regulations of the Commissioner of Education. 
These sections describe the procedures for determining an 
appropriate educational placement for a student which would 
include consideration of placement within regulai education 
programs and extracurricular activities. 

Each student's special education placement is based upon the 
annual goals identified by the CSE or the CPSE and incorpo- 
rated into the lEP which addresses the educati<nial, physical, 
social, emotional, and management needs of the student. Tlie 
school district must make available the fiiU continuum of ser- 
vices listed in Sections 4401 and 4402 of Education Law and 
must provide services to the maximum extent appropriate in a 
manner which enables students with disabilities to participate 
in regular education services. The student's lEP must be 
reviewed by the CSE/CPSE at least annually, and include con- 
sideration to the educational progress and achievement of the 
student and the student's ability to participate in instructional 
programs in regular education. (8NYCRR 200.4) In addition to 
meeting the student's individual needs, the CSE/CPSE must 
consider in its deliberation the proximity of the placement to 
the student*s home. Students are entitled t(^ attend the public 
school which they would otherwise attend in the district iti 
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which they reside unless the student's lEP requires some other 
arrangements such as: 

• Approved Education Programs and Services for Preschool 
Children with Disabilities 

• A Neighboring School District 

• Board of Cooperative Educational Services (BOCES) — Dis- 
tricts outside of the State's largest five cities are grouped 
regionally into supervisory districts called BOCES which 
provide a wide range of programs and services to students 
with disabilities. 

• Special Act School Districts — ^These are districts which were 
created by special action of the State legislature for the pur- 
pose of providing education services to students with disabili- 
ties who reside in privately administered institutions for the 
care of children. 

• Approved In-state and Out-of state Private Schools — Some 
students with disabilities may not be able to be served in 
public schools and must be provided programs within private 
schools for students with disabilities. 

• State -operated and State-Supported Schools — ^These schools 
are available for students with disabilities with individual 
educational needs that require a placement in a school 
which provides a specialized environment for students who 
are deaf, blind, severely physically disabled or severely emo- 
tionally disturbed. Some of these schools offer both day 
and/or residential programs. 

• Schools Operated by Other State Agencies — ^These schools 
operate programs for students with disabilities whose individ- 
ual needs require a program with intensive care components 
such as programs operated by: 

— Office of Mental Health (OMH) — operates psychiatric 
centers across the State and also licenses residential treat' 
ment facilities; 

— Division for Youth (DFY) — operates facilities for youth 
adjudicated through Family Court; 

— Department of Social Services (DSS) — provides a wide 
array of residential and community-hased service pro- 
grams for children with physical, mental or social disabili- 
ties. DSS is also responsible for placing children in child 
care institutions in accordance with Section 4005 of Edu- 
cation Law; 

— Office of Mental Retardation and Developmental Disabil- 
ities (OMRDD)- regulates and certifies facilities and pro- 
grams which serve individuals who are mentally retarded 
or have developmental disabilities; and 

— Department of Correctional Services (DOCS) — oversees 
programs available to youths, ages 16 through 21, who are 
placed in correctional facilities. 

(NY Educ L Sees 3202(1), 4402( : )(b)(2) and 



4402(2)(a)(b)) and (8NYCRR 200.1, 200.4, 200.5 and 
200.6) 

Nonacademic Setting 

Each BOE must maintain a written policy ensuring that stu- 
dents with disabilities residing in that district have access to and 
are provided appropriate accommodations to participate in 
school programs, including nonacademic and extracurricular 
programs and activities, which are available to all other pupils 
enrolled in the public schools of the district. (8NYCRR 
200.2(b)(1)) Students with disabilities cannot be denied partic- 
ipation in any program or activity which is included in the 
school program of curricular or extracurricular activities, if 
appropriate to their educational needs. (8NYCRR 100. 2(k)) 
Additionally, instructional techniques and materials must be 
modified to provide such students the opportunity to participate 
in school programs and services to the extent that such are 
appropriate to the student*s special educational needs. 
(8NYCRR 100.2(s)) 

Students in Public or Private 
Schools 

No student may be placed in a residential facility unless there 
is no appropriate nonresidential school available consistent with 
the needs of the student. (NY Educ L Sec 3202(1)) and 
(8NYCRR 200.4 and 200,5) 

Section 200.2(c)(2)(iv) and (v) of the Regulations requires 
tha. chool districts and Boards of Cooperative Educational Ser- 
vices develop plans containing policies and practices regarding 
allocation of space for special education classrooms to ensure 
that students with disabilities are provided appropriate services 
and programs in the least restrictive environment. Section 
2(X).2(g)(2)(iii)(b) also ensures that separate schooling or other 
removal of children with disabilities from the regular education 
environment occurs only when the nature or severity of their 
disability is such that education in public school settings with 
supplementary aids and services can not be achieved satisfacto- 
rily. 

Article 89 of Education Law outlines responsibilities of the 
education system for children with disabilities in the public 
school system, as well as for those students who are educated in 
settings outside of the public schools. Youth with handicapping 
conditions who are in correctional facilities include: those who 
are involved in the criminal justice system and are currently 
residing in correctional facilities; those students with handicap- 
ping conditions determined to be persons in need of supervision 
(PINS), juvenile delinquents (JD), or juvenile offenders (JO), 
and who are in the care or custody of State and local agencies; 
and those students who have dropped out of school or may drop 
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and are at risk of involvement with the judicial 
uth with handicapping conditions in correctional 
snile detention facilities or other institutions, 
ved in reviewing the variety of residential settings 
itional programs being provided. Educational ser^ 
settings are provided in a variety' of ways. OSES 
dequacy of instructional programs in operation at 

of New York Education Law describes the rofes 
lilities of public school districts and other public 
oviding appropriate educational programs and ser- 
nts with disabilities who are placed in institutions 
ustody of children and youth. (NY Educ L Sec 
siYCRR 200.4(g)) 

laced in public or private institutions are ensured 
ication in a regular public school setting, when 

0 the student*s individual needs. Section 3202 of 

1 Law details procedures for the educational place- 
mbursement of such students. Students with dis- 
^d in child care institutions are assured participa- 
ular education setting, when appropriate, through 
(2) of Education Law. 

er of students with disabilities in regular education 
^cial classes and in-state and out-of-state schools is 
the Annual Data Report found in the appendices, 
tlso shown by category of disability. 



::al Assistance and Xraining 

will ensure, through its Comprehensive System of 
evelopment (CSPD) section of the State Plan (see 
>t this Plan), that teachers, parents, and administra- 

informed of their responsibilities to implement ser- 
ograms in the least restrictive environment and are 
ining and technical assistance to assist them in such 
he CSPD section of the State Plan will also provide 

on the ways training and technical assistance are 

teachers, administrators, parents and other inter- 
IS. Responsibilities regarding least restrictive envi- 
5ve been and will continue to be communicated 

)r Special Education Services (OSES) training to 
of Education, school administrators, CSE/CPSE 
», and parents; 

Education Training and Resource Center (SETRC) 
to teachers, parents, and administrators; 

lation of information publications such as manuals, 
ers, and field memoranda; 

:al assistance to school districts found in need of 
1 as a result of site visits; and 



Technical assistance requests received by OSES through 
phone calls, letters, and agency requests; 



Monitoring Activities 

The compliance of public agencies with their legal responsi- 
bilities in relation to the education of students with disabilities 
is monitored by OSES. Program quality issues are also identified 
and technical assistance is provide J, as needed, both to bring 
agencies into compliance and to strengthen program quality. A 
full description of OSES monitoring functions is presented in 
Section IX. of this Plan. An important focus of the site visits 
and technical assistance activities of regional monitoring staff is 
the implementation of least restrictive environment require- 
ments. Monitoring staff review public agency policies and pro^ 
cedures, school districts' placement statistics, and student 
records in order to make judgements on the implementation of 
least restrictive environment. According to Section 200.6(h)(5) 
of the Regulations, if the SED, in reviewing private school 
placements made by school districts, determines the school dis- 
trict has engaged In a pattern or practice of placing students 
with disabilities in private or residential schools when appropri- 
ate placements were available at public facilities or in less 
restrictive settings, the SED may direct the BOE to take correc- 
tive action. Following each site visit, a written report, which 
includes an identification of deficiencies and requirements for 
corrective action, is issued. The OSES Division of Program 
Monitoring staff work with public and private agencies to 
ensure that the corrective actions are implemented. (NY Educ L 
Sec 4403) Staff of the Division of Program Monitoring also pro- 
vide training, as needed, to assist agency staff to bring about and 
maintain compliance. 



New York State Initiatives 

• It is the intent of the New York State Education Depart- 
ment, Office for Special Education Services, to develop a 
clearly articulated policy on least restrictive environment 
which provides a standard upon which decisions can be 
based in regard to the provision of special education pro- 
grams and services for students with disabilities. Such a pol- 
icy would also provide educators, parents, students (the spe- 
cial education consumers) and other interested parties who 
arc involved in special education with a set of principles that 
guide the provision of special education programs and ser- 
vices in this State. Moreover, such a policy establishes a 
framework upon which a partnership can be forged among all 
key "stakeholders" to design an educational delivery system 
in order to meet this important goal and a standard to evalu- 
ate (^ur success in this endeavor. Further, the Department 
strongly believes that a clear statement on least restrictive 
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environmciit can provide the basis for collaborative efforts of 
State, regional and local educators, parents and families, rep- 
resentatives of institutions of higher education and profes- 
sional organizations that will be implemented over the ensu- 
ing years. 

• As an additional step in meeting this goal, the New York 
State Education Department proposes to amend the 
definition of least restrictive environment in Section 200.1 
of the Regulations of the Commissioner. The proposed 
definition is as follows: 

Least Restrictive Environment means that 
special classes y separate schooling or other 
removal of children with disahilities from the regu- 
lar education environment occurs only when the 
nature or severity of the disability is such that 
education in regular education classes with the use 
of supplementary aids and services cannot be 
achieved satisfactorily. More specifically, it n\earis 
the placement of an individual pupil with a 
disability must: (1) provide the special educa- 
tion needed by the pupil; (2) provide for edu- 
cation of the pupil to the maximum extent 
appropriate with others pupils who do not 
have a disability; and (3) »s determined fol- 
lowing consideration of the proximity of the 
placement to the pupil's place of residence. 

• Tlie New York State Education Department will propose an 
amendment to Section 200.4(c)(2) as follows: 

"indicate the recommended placement, 
including a description of the program and place- 
ment options comidcred and a ratioivde for reject- 
ing those options not selected. Unless the pupils 
individualized education program requires some 
other arrangement, the child should be educated 
in the school which he or she would attend if not 
disalAed.'' 

In accordance with Federal regulations, each public agency 
shall ensure that a continuum of alternative placements is avail- 
able to meet the needs of snidents with disabilities for special 
education and related services, includin<4 special classes, special 
schcH'>ls, home instructicMi, instruction in hospitals and institu- 
tions and the provision of supplementary scr\'ices to be provided 
in conjunctitMi with the regular class placements. However, 
unless a student's individualired education program requires 
some (^ther arrangements, the child is educated in the schcx^l 
which he (^r she would attend if not disabled. 

• On December 10, 1991, public bearings were held at 1 1 sires 



throughout the State. The purpose of these hearings was to 
receive testim.ony and public comment regarding the con- 
tents of the State Plan. The increased number of sites to con- 
duct the hearings was intended as an opportunity to increase 
public participation, which was accomplished. Three hun- 
dred and fifty people attended the hearings and 247 pieces of 
written testimony were received. 

The written testimony was analyzed and a report developed 
and presented to the Board of Regents in April 1992. The 
report presented the entire range of issues and comments 
received at the public hearings. The majority of comments 
pertained to the sections on Least Restrictive Environment 
and the Individualized Education Programs. The State Plan 
was revised to the extent possible to reflect the comments 
that were focused on the content of the State Plan. As the 
State Plan is developed according to a prescribed Federal 
checklist, it was necessary to maintain the required parame- 
ters. Comments that were submitted and not included in the 
revised State Plan have been incorporated into the Board of 
Regents report and is a public document. All of the oral and 
written testimony received have been analyzed by the Office 
for Special Education Services and will be used to assist in 
developing programs and policies effecting students with dis- 
abilities. 

• On December 11, 1991, focused forums on the concept of 
the least restrictive environment were held at 11 regional 
sites across the State. The forums were designed to be inter- 
active in nature and maximize public participation. An 
excellent turnout occurred with approximately 527 persons 
attending. A series of questions were prepared in a survey for- 
mat which were discussed and completed in small groups at 
each site. Over 100 surveys have been analyzed and will be 
used to assist in revising a position paper on the least restric- 
tive environment. It is intended that the position paper will 
be completed during the summer of 1992 and will then be 
widely disseminated throughout the State to educators, par- 
ents, advocacy groups, and other State agencies. During the 
fall of 1992» it is expected that training will be provided on 
the topic of the least restrictive environment and that infor- 
mational publications will also be developed. 

• In addition, consistent with A New Compact for learning, 
school districts, BOCES, Special Act School Districts, 
approved private schools. State-operated and State-sup- 
ported schcx^ls and State departments or agencies may apply 
for innovative program waivers from requirements in 
8NYCRR 200.1 and 200.6. These waivers are for the purpose 
of enhancing student achievement and/or opportunities for 
placement in regular classes and programs and must other- 
wise be consistent with State law and Federal requirements. 
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VIII. PROTECTION IN EVALUATION 

PROCEDURES 



Referral: New York Staters System 
for Determining Special Education 
Eligibility 

The special education process is initiated when a child who is 
suspected of having a disability is referred, in writing, to the 
chairperson of the Committee on Preschool Special Education 
(CPSE) for children 3 through 4 years old, or for students 5 
through 21 years old to the chairperson of the Committee on 
Special Education (CSE) or to the building administrator of the 
school the student attends or is eligible to attend. Immediately 
upon receiving a referral, the CSE/CPSE must notify the par- 
ents and request consent to conduct an individual evaluation to 
help determine eUgibility for special education programs and 
services. 

According to Section 200.4(a)(1) of the Regulations of the 
Commissioner of Education, a referral may be made by: 

• a student^s parent or person in parental relationship; 

• a professional staff member of the school district in which 
the student resides, or the public or private school the stu- 
dent legally attends; 

• a licensed physician; 

• a judicial officer; 

• the commissioner or designee of a public agency with respon- 
sibility for welfare, health or education of children; 

• a student who is 18 years of age or older, for purposes of refer- 
ring one*s self, or an emancipated minor, whc^ is eligible to 
attend the public schools of the district; or 

• in addition to the above, a referral to the CPSE may also be 
made by a professional staff member of: 

— an Early Childhood Direction Center (ECDC), 

— preschool programs approved pursuant to Section 4410 of 
Education Law, or 

— programs providing special instaicrion to children birth 



through 3 years of age approved by the lead State agency 
as designated by the Governor to administer Federal funds 
for such purposes. (8NYCRR 200.16(b)(l)(i)) 

Part 11 7 of the Regulations of the Commissioner requires 
diagnostic screening as a preliminary method of distinguishing 
from the general school population those students who may be 
gifted, who may have a disability and/or those who are limited 
English proficient. Such screening must be conducted for stu- 
dents entering the New York State public school system for the 
first time and for students scoring below the designated level on 
a grade three reading or mathematics Pupil Evaluation Program 
test for New York State elementary schools, or a Preliminary 
Regents Competency Test in reading or writing administered at 
grade eight or nine. Based upon the information, a referral must 
be made to the CSE for a student who may have a disability, as 
determined by the screening results, no later than 15 calendar 
days after completion of the screening. 

Written referrals submitted by persons other than the parent, 
student or a judicial officer, must contain specific informatit^n 
and when received the CSE/CPSE chairperson or the building 
administrator must follow specific timelines as outlined in Sec- 
tion 200,4(a)(3-6), (8) and (9) and Section 200.16(b)(l)(ii) 
and (iv) of the Regulations. A referral shall: 

• state the reasons for the referral and include any test results, 
records or reports upon which the referral is based; 

• describe attempts to remediate the student's performance 
prior to referral, including any supplementary aids or support 
services provided for this purpose, or state the reasons why 
no such attempts were made; and 

• describe the extent of parental contact or involvement prior 
to the referral 

The building administrator and/or the CSE chairperson, 
upon receipt of a referral or copy of a referral, may request a 
meeting with the parent or person in parental relationship to 
rhc student, and the student, if appropriate, to determine 
whether the student wcnild benefit from alternatives to special 
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education, including the provision of educationally related sup- 
port services, speech and language improvement services and 
remedial instruction. (8NYCRR 200.4(a)(7) and (9)) The 
meeting shall be conducted within 10 days of the building 
administrator s receipt of the referral and shall not impede a i 
CSE/CPSE from continuing its duties and fiinctions under the 
Regulations. If at the meeting the parent or person in parental 
relationship and the building administrator agree, in writing, 
with the provision of alternatives to special education, then the 
referral will be considered unwarranted and withdrawn. This 
agreement must contain a description of the alternative educa- 
tional program and its duration, be provided to the CSE chair- 
person, parent, and pupil (if appropriate) and be placed in the 
student's cumulative education record file. An opportunity must 
also be provided for a follow-up conference. 

Under the provisions of Section 200.5 of the Regulations, 
immediately upon receipt of referral, the CSE/CPSE must send 
a notice to the parents requesting rheir consent to the proposed 
evaluation of a student not previou.^ly identified as having a dis- 
ability. If parental consent is not obtained within 30 days of the 
date of receipt of referral, the QSE chairperson must document 
attempts to obtain parental consent and will request that the 
Board of Education (BOE) initiate an impartial hearing to 
resolve the matter. (8NYCRR 200.4(a)(8)) In the event that 
consent for an individual evaluation is not provided for an eligi- 
ble preschool child, the CPSE must implement the district's 
practices and prcxzedures for the purpose of ensuring that parents 
have received and understand the request for consent. 
(8NYCRR200.16(b)(l)(iv)) 

General 

Upon referral of a student, the district CSE is responsible for 
initiating an individual evaluation as specified in Section 
200.4(b) of the Regulations. To ensure that testing and evalua- 
tion materials and procedures are selected and administered so as 
not to be racially or culturally discriminatory, no single procedure 
is used as the sole criterion for determining an appropriate educa- 
tional program for the student. In addition, the OSES has worked 
cooperatively with the Division of Bilingual Education and a 
statewide advisory panel to develop a publication entitled, Guide- 
b\es for Services to Students luith Limited Engfah Proficiency and Spe- 
cial Education Needs in New York State. Section III of these Guide- 
lines, "A Multidisciplinary Evaluation " provides procedures for 
.selecting and administering testing and evaluation materials that 
are not racially or culturally discriminatory. This publication has 
been distributed to appropriate personnel statewide. 

Evaluation Procedures 

An individual evaluation provides the comprehensive infor- 
mation necessary to assist the CSE or the CPSE in determining 
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whether a child is eligible for special education. It is an initial 
step in the development of the Individualized Education Pro- 
gram (lEP). The evaluation is conducted by a multidisciplinai7 
team and incorporates information provided by the parents. It is 
designed to determine a student's educational, social, physical, 
and management needs. This data serves as a basis for the 
CSE/CPSE recommendations regarding the provisions of a stu- 
dent's special education program, services, and placement. 

An individual evaluation is defined as any procedures, tests or 
assessments used selectively with an individual student, includ- 
ing a physical examination, in accordance with the provisions 
of Section 903, 904 and 905 of New York State Education Law, 
an individual psychological examination when determined to 
be necessary by a school psychologist, a social history and other 
appropriate assessments as may be necessary to determine 
whether a student has a disability and the extent of his/her spe- 
cial education needs. It does not include basic tests administered 
to, or procedures used with, all students in a grade, school, or 
class. However, that type of information should be reviewed 
when conducting an evaluation. (8NYCRR 200.1 (s)) Unless a 
referral is withdrawn pursuant to Section 200,4(a)(7) and (9) of 
the Regulations, an individual evaluation is initiated by a 
CSE/CPSE upon parental consent (8NYCRR 200.5(a)(2)) and 
is conducted at no cost to the parent. (8NYCRR 200.4(b)) 
Upon parental consent the BOE must arrange for an individual 
evaluation of a preschool child by an approved program selected 
by the parent. (8NYCRR 200.16(c)) The individual evaluation 
is conducted by a multidisciplinary team of qualified individuals 
and the results are forwarded to the CSE/CPSE and to the stu- 
dent's parent or perron in parental relationship. (NY Educ L Sec 
4401-a(4)) According to Section 200.4(b)(2) of the Regula- 
tions, school districts must ensure that when tests and other 
assessment procedures are administered such instruments: 

• are provided and administered in a student*s dominant lan- 
guage or other mode of communication, unless it is clearly 
not feasible to do so; 

• have been validated for the specific purpose for which they 
are used; 

• are administered by trained personnel in accordance with the 
instructions provided by those who develop such tests or pro- 
cedures; 

• include those tailored to assess specific areas of educational 
need and not merely those which are designed to provide a 
general intelligence quotient; 

• when given to a student with impaired sensory, manual or 
speaking skills, provide results that accurately reflect the stu- 
dent^s aptitude or achievement level or whatever other fac- 
tors the test purports to measure, rather than reflecting the 
srudent*s impaired sensory, manual, or speaking skills, except 
where those skills are factors which the tests purports to mea- 
sure; 
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• use no single procedure as the sole criterion for determining 
an appropriate educational program for a student; 

• are conducted by a multidisciplinary team, including at least 
1 teacher or other specialist who is certified or knowledge- 
able in the area of the suspected disability; 

• assess the student in all areas related to the suspected disabil- 
ity, including, where appropriate, health, vision, hearing, 
social and emotional status, general intelligence, academic 
performance, vocational skills, communicative status, and 
motor abilities; 

• include an observation of the student in the current educa- 
tional setting; and 

• provide results to the parents or persons in parental relation^ 
ship in their dominant language. 

If the parents disagree with the evaluation obtained by the 
schcx)! district, they have the right to obtain an independent 
evaluation at public expense. An independent evaluation is an 
individual evaluation of a student thought to have a disability 
which is conducted by a person who is not employed by the 
public agency responsible for the education of the student. 
(8NYCRR 200. l(r)) Upon request, the parent must be provided 
the names, addresses, and telephone numbers of appropriate 
public and private agencies and other professional resources 
where they can obtain an independent evaluation. However, 
the school district may initiate an impartial hearing to show 
that its evaluation is appropriate. If the hearing officer deter- 
mines that the district's evaluation is appropriare, the parent 
still has the right to obtain an independent evaluation, but not 
at public expense. (8NYCRR 200.5(a)(l)(vi)(a)) 

Placement Procedures 

Pursuant to Section 4402(1 )(b)(l) of New York State Educa- 
tion Law, the BOE or trustees of each school district shall estab- 
lish Committees on Special Education, as necessary to ensure 
timely evaluation and placement of pupils. Each CSE must he 
composed of, at least, the student's teacher as defined by applic- 
able Federal regulations, a school psychologist, a representative 
of the school district qualified to provide, administer, or super- 
vise special education, a school physician, as requested in writ- 
ing, a parent of a student with a disability residing in the school 
district, provided such parent is not employed by or under con- 
tract with the school district, and such other persons as the 
BOE or the board of trustees designates. Each CSE is then 
responsible for inviting to any meeting, concerning the educa- 
tional program of a student with a disability, the appropriate 
professionals most familiar with the student's disability or dis- 
abilities. 

The CPSE is composed of an appropriate professional 
employed by the schcx)l district; a parent of a student with a dis- 



ability who resides in the school district and is enrolled in a 
preschool or elementary level educational program, provided 
that such parent shall not be employed by or under contract 
with the school district or municipality; a professional who par- 
ticipated in the evaluation of the student; and an appropriately 
licensed or certified professional designated by the agency that is 
charged with the responsibility for the preschool student pur- 
suant to Title I of Public Law 99-457, if any. In addition, the 
chief executive officer of the municipality of the preschool 
child's residence may appoint an appropriately certified or 
licensed professional to the committee. The professional 
employed by the school district shall §erve as chairperson to the 
committee. (NY Educ L Sec 4410(3)(a)) 

The CSE/CPSE is required to review and evaluate all rele- 
vant information, including but not limited to, that presented 
by the parent and teacher pertinent to each student suspected of 
or identified as having a disability. This information includes 
results of the physical examination in accordance with Sections 
903, 904 and 905 of New York State Education Law and, when 
determined to be necessary by a school psychologist, an appro- 
priate psychological evaluation performed by a qualified private 
or school psychologist. In addition, other appropriate assess- 
ments as necessary to ascertain the physical, mental, emotional, 
and cultural-educational factors which may contribute to the 
suspected or identified disability and all other school data which 
relates to the student's progress, including where appropriate, 
observation of classroom performance should be part of the 
evaluation. (NY Educ L Sec 4402(1 ) (b)(3)) 

According to Section 200.6(a)(1) of the Regulations, to the 
maximum extent appropriate, students with disabilities must be 
provided special education in the least restrictive environment 
as defined in Section 200.1 (v) of the Regulations. The 
CSE/CPSE will make a recommendation based on its review of 
the evaluation information at meetings with the parent of the 
student, the student's teacher and others involved in the educa- 
tion of the student. Parents are guaranteed the right to partici- 
pate in the development of this recommendation. 

For a student not previously identified as having a disability, 
the CSE must provide a recommendation to the BOE within 30 
days of the date of receipt of consent, or within 40 days of the 
date of receipt of referral, whichever period ends earlier. For a 
three- or four-year-old child, the CPSE must provide its recom- 
mendations within 30 days of the date of receipt of consent to 
evaluate. For a student with a disability referred for review, a 
recommendation shall be provided within 30 days. (8NYCRR 
200,4(c)) Prior to development of a recommendation, the CSE 
shall ensure that the appropriateness of the resources of the reg- 
ular education program, including educationally related support 
services, speech and language improvement services and reme- 
dial instruction, have been considered. 

If a CSE/CPSE determines that a student is nor eligible for 
special education, the recommendation must state the reasons 
for this determination. (8NYCRR 200.16(d)(2) and 
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200.4(c)(1)) For school-aged students, a copy of the recommen- 
dation and appropriate evaluation information must be pro- 
vided to the building administrator who shall determine which 
educationally related support services, if appropriate, will be 
provided to the student, and, to the extent available, will ensure 
that such services are provided pursuant to Section 100. 2(v) of 
the Regulations. (8NYCRR 200.4(c)(l)(i)) 

If a school-age student is determined to be eligible for special 
education, the recommendation must include the information 
described in the section of this plan entitled, "Individualized 
Education Programs." 

Within 30 days of the receipt of the recommendations of the 
CSE/CPSE, the BOE must provide appropriate special programs 
and serv'ices for the student. For students initially entering spe- 
cial education, parental consent is needed prior to providing the 
special education programs and services. For a student initially 
recom»^ended for a 12-month educational program, parental 
consent is also required. ^ 

If the student's parent, teacher or an administrator of the 
schtx)l or agency serving the student believes that the program 
or placement recommended in the lEP is no longer appropriate, 
they may refer the student to the CSE/CPSE for review, pro- 
vided that the student shall remain in the current placement 
pending a new recommendation of the CSE/CPSE, unless the 
parent and BOEothenvise agree. (8NYCRR 200.4(d)) 

If it is deteniiined by the CSE that a student who has been 
receiving special education seryices no longer needs such ser- 
vices, then the recommendation will: 

• identify the declassification support services, if any, to be 
provided to the student and/or the student's teachers; and 

• indicate the projected date of initiation, frequency of provi- 
sion and duration of the services (such services may not con- 
tinue for more than one year after the student enters full- 
time regular education). (8NYCRR 200.4(c)(i) and (iii)) 



Anrmal Review and Xrietinial 
Evalviation 

The lEP of each student with a disability must be reviewed at 
least annually by the CSE or CPSE. The scheduled annual 
review, or more frequent reviews or re-evaluations conducted at 
the request of the parent, teacher or administrator for the pur- 
poses of recommending continuation, change or termination of 
a student's program, require notification to the parent(s) of the 
opportunity to participate in the review meeting. The 
CSE/CPSE shall: 

• conduct an annual review pursuant to Section 4402( l)(b)(2) 
of Education Law which shall be based upon review of a stu- 
dent's lEP and other current information pertaining to the 
student's performance; 

• prior to the annual review, notify the parent of its intent to 
review the student's program and placement in accordance 
with Section 200.5(a) of the Regulations; (8NYCRR 
200.4(f)(2)) and 

• upon completion ot the annual review, notify the parents of 
the CSE/CPSE recommendation in accordance with Section 
200.5(a)(4) of the Regulations. (8NYCRR 200.4(0) 

The CSE must arrange for an appropriate re-examination of 
each student with a disability at least every three years by a 
physician, a school psychologist, only where determined neces- 
sary, and, to the extent required by the CSE, by other qualified 
appropriate professionals. The triennial evaluation should be 
sufficient to determine each student's individual needs and con- 
tinuing eligibility for special education. (8NYCRR 200.4(0) 
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IX. RESPONSIBILITY OF STATE 
EDUCATIONAL AGENCY 



Responsibility of the New York 
State Education Department for All 
Educational Programs for Students 
with Disabilities 

The New York State Education Depanment is responsible 
pursuant to State statute to ensure that the requirements of the 
Individuals with Disabilities Education Act (IDEA) are carried 
out, and that each educational program for students with dis- 
abilities administered within the State, including programs 
administered by public agencies, meets the educational stan- 
dards of the State Education Department. Shared responsibility- 
with other agencies is described in Part 2 — Section I, the "Right 
to Education Policy Statement." 

Statutes 

Article 89 of New York State Education Law includes provi- 
sions that establish the authority of the New York State Educa- 
tion Depanment. Specifically, Sections 4403, 4404 and 4410 of 
this Article describe the extent of the Department's authority 
and its duties as follows: 

NY Educ Law Section 4403 

• to maintain a statistical summary- of the number ot students 
with disabilities 3-2 1 years of age who reside within the State 
and the nature of their disabilities and to use all means and 
measures necessary to adequately meet the physical and edu- 
cational needs of such students^ as provided by law; 

• to stimulate all private and public efforts designed to relieve, 
care for, or educate students with disabilities 3-21 years of 
age and to coordinate such efforts with the work and func- 
tion of governmental agencies; 

• to formulate rules and regulations pertaining to the physical 
and educational needs of students with disabilities 3-21 years 
of age as the Commissioner of Education deems to be in their 
best interests; 



• to periodically inspect, report on the adequacy of, and make 
recommendations concerning instructional programs for all 
students with disabilities 3-21 years of age who reside in or 
attend any State-operated or State-financed scxiial service, 
youth, health, mental health or State correctional facilities; 

• to require such financial infonnation as may be necessary' 
firom and to audit any public or nonpublic schcx)l receiving 
any public monies pursuant to any provision of Education 
Law as the Q-)mmis$i(.-)ner deems appropriate; 

• to provide for an advist^r^* panel, appointed by the G.^mmis- 
sioner, composed of individuals invtilved in or concerned 
with the education of students with dis^ibilitieN including at 
least five parents or guardians of s.udents with disabilities, at 
least five Stare and local education c^fficials, and at least five 
representatives of State or regional associations c<Micemed 
with the education of children with disabilities to advise the 
Governor, Legislature and Commissioner of unmet needs 
within the State in the eviucation of students v;ith disabili- 
ties, and to comment publicly any rules or regulations 
proposed for issuance by the Commissicnier regarding the 
education of students with disabilities and the prcKedures for 
distribution of funds under Article 89. Such panel memb-ers 
ser\'e without compensation except that they are entitled to 
reimbursement for actual and necessary' expenses incurred in 
their ser\'ice; 

• to define specific criteria for determining whether a particu- 
lar disorder or condition may be considered a specific learn- 
ing disability and tc^ describe diagnostic procedures which 
can be used in determining whether a particular child has 
such a disorder or condition, and tc^ recommend, in consulta- 
tion with the Divisi^in of the Budget, a cost effective pn^gram 
proposal and financial recommendations; 

• to develop and distribute a handKx^k for parents of students 
with disabilities aged 3-21 and the members of C(Mnmittees 
and subcommittees on Sjvcial Educatic^n, explaining, in lay- 
man's terms, the financial and educational obligari(^ns of the 
State, the county- or cit)\ the home schcx^l district, the 0)m- 
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mittee on Special Education, and the parent or legal 
guardian of a student with a disability, the special sen'ices or 
programs available pursuant to Article 89, and the legal pro- 
cedures available to an aggrieved parent or legal guardian of a 
student with a disability; 

• to make provision, by regulation of the Commissioner, for 
assurance of confidentiality of any personally identifiable 
data, information, and records collected or maintained by 
the State Education Department or any school district, 
including a Committee or subcommittee on Special Educa- 
tion or Committee on Preschool Special Education, and the 
officers, employees or members thereof, and shall establish 
procedures upon which any such personally identifiable data, 
information or records may be disclosed; 

• to determine whether a student, whose report is submitted to 
the Department pursuant to section forty-four hundred two 
of this article or subdivision thirteen of section three hun- 
dred ninety-eight of the social services law, will likely need 
adult services and, if such need will likely exist, develop a 
recommendation of all appropriate adult programs operated 
or approved by the Department which may be available 
when the student attains the age of 21. If necessary and 
appropriate, the Commissioner may conduct an evaluation of 
the student to determine if adult services will be needed. 
Such recommendation of all programs shall be made avail- 
able to the parent or guardian of such student as soon as 
practicable, but no later than six months before such student 
attains the age of 2 1 ; 

• to promulgate regulations concerning standards for the pro- 
tection of students with disabilities 3-21 years of age in resi- 
dential care from abuse and maltreatment; 

• to cooperate with the State Department of Social Services 
and other departments, divisions and agencies of the State 
when a report is received pursuant to Title Six of Article Six 
of the Social Services Law, to protect the health and safety 
of students with disabilities 3-21 years of age in residential 
placement* Such cooperation shall include: the making of 
reports of alleged child abuse or maltreatment; providing 
necessary assistance to the State Department of Social Ser- 
vices in the Department's investigation thereof, and consid- 
ering the recommendations of the State Department of 
Social Services for prevention and remedial action, including 
legal action; 

• to provide for the development and implementation of the 
corrective action plan with respect to an indicated report of 
child abuse or maltreatment; 

• to provide technical assistance to school districts for appro- 
priate evaluation and assessment of students 3-21 ycari* of 
age; and 

• to provide technical assistance to school districts to assist in 



the adaptation of curriculum for the instruction of students 
with disabilities 3-21 years of age; 

NY Educ Law Section 4401 — 

• sets up due process procedures through which parents can 
appeal decisions regarding speci.-il education: 

— first, through an Impartial Hearing Officer appointed by 
the Board of Education, and 

— second, through review by the State Review Officer; 

• establishes procedures to determine aid to school districts 
based on expenses for education of students with disabilities; 

• authorizes placement of students with disabilities, if neces- 
sary, in out-of-state schools; and 

• establishes a mediation demonstration project. 
NY Educ Law Section 4410 — 

Tliis section of Article 89 authorizes the Department of Edu' 
cation lo ensure the provision, review, and monitoring of spe- 
cial education programs and services for eligible 3' and 4'year 
old students with disabilities. 

In addition to Article 89, other provisions in the State Law 
and Regulations establish the State Education Department's 
responsibilities for all educational programs in the State. (NY 
Educ L Sees 101, 112, 207, 3202(5)(b) and 4403) and 
(8NYCRR116and 200) 

Article 81 of Education Law (NY Educ L Sees 4001-4006) 
establishes procedures for providing educational services to chil- 
dren with disabilities residing in child care institutions. Key 
components of this Article are as follows: 

NY Educ Law Sections 4001-4006— 

• establishment of committees on special education in child 
care institutions; 

• establishment of procedures for payment of tuition and main- 
tenance for children with disabilities residing in child care 
institutions through the development of interagency agree^ 
ments; 

• provision of authority to the Commissioner to establish and 
enforce standards of instruction, personnel qualifications, 
and other requirements for educational ser\'ices or programs; 
and 

• provision of authority to Family Court, Probation and Social 
Services to seek evaluative information from a local school 
district when placement in a child care institution is being 
considered for a child who is suspected of having a disability. 

Article 81 was fijrther amended to add a new category of care 
entitled "residential treatment facility for children and youth" 
(RTF). This categofy of care allows for the placement of a child 
under the care of the Office c^f Mental Health in an RTF based 
upon the approval of a pre-admission certification committee, 
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whether or not the placement is being made by a public agency. 
The pre-admission certification committee, when considering 
placement in an RTF, must seek evaluative information from 
the child's local school district of residence. 

NY Educ Law Section 101 — 

This section of Education Law empowers the Department 
with the general management and supervision of all public 
schools and ail of the educational work of the State. 

NY Educ Law Section 1 12 — 

This section of Education Law authorizes the Department to 
establish and enforce standards of instruction, personnel 
qualifications and other requirements for educational services or 
programs with respect to the individual requirements of students 
who are in full- time residential care in facilities or homes oper- 
ated or supervised by other State departments or agencies or 
political subdivisions. 

NY Educ Law Section 207 — 

This section of Education Law authorizes the New York State 
Board of Regents to exercise legislative functions concerning 
the educational system of the State, determine its educational 
policies, and establish rules for carrying into effect the laws and 
policies of the State relating to education. 

NY Educ Law Section 3202(5)— 

This section of Education Law allows students who reside in 
schools for the mentally retarded operated by the Department of 
Mental Retardation and Developmental Disabilities (OMRDD) 
to receive an education in the public school of the school dis- 
trict in which the facility is located. 

Regulations 

Part 116 of the Regulations of the Commissioner of Educa- 
tion — 

Part 116 of the Regulations of the Commissioner was added 
in 1978 and amended in 1984 to provide for consistency in edu- 
cation programs and services for students, including special edu- 
cation prograrrs for students with disabilities, in full-time resi- 
dential care in homes or facilities operated or supervised by a 
State department or agency or political subdivision. 

Part 200 of the Regulations of the Commissioner of Educa- 
tion — 

This section of the Regulations of the Commissioner of Edu- 
ca*'ion provides for the physical and educational needs of stu- 
dents with disabilities who are ages 3 through 21. The following 
is a topical outline of the sections of the Part 200 Regulations: 

• Section 200. 1 defines terms related to special education; 



• Section 200.2 describes the responsibilities of Boards of Edu- 
cation (BOE) in making education available to students with 
disabilities according to State law. Included are responsibili- 
ties to maintain a current register of all students with disabil- 
ities residing in the district; to adopt a written policy and dis- 
trict plan for the education of such students and to develop 
an appropriate special education program for each student 
with a disability; 

• Section 200.3 describes the responsibility of each BOE to 
appoint Committees and Subcommittees on Special Educa- 
tion to carry out the procedures defined in Education Law 
regarding the referral, evaluation, modification, individual- 
ized education program (lEP) development, placement, and 
review of students with disabilities; 

• Section 200.4 describes the specific procedures for referral, 
evaluation, lEP development, placement, and review which 
CSEs and subcommittees must follow; 

• Section 200.5 describes the procedural due process which 
must be offered to each student who has, or is suspected of 
having, a disability and his or her parents. Included are pro- 
cedures for notice of initial evaluation, review or re-evalua^ 
tion, notice of CSE/CPSE meetings, notice of recommenda- 
tion, and notice of placement. Procedures are also described 
for consent to evaluations and placement; impartial hearings; 
appeals; appointment of surrogate parents; and maintaining 
confidentiality of personally identifiable information; 

• Section 200.6 describes the continuum of services provided 
to students with disabilities. Requirements are established for 
providing an appropriate education in the least restrictive 
environment; for grouping by similarity of individual needs; 
and for staffing educational programs and related services. 
Specific standards are established for providing transitional 
services, consultant teacher services, related services, 
resource rooms, special classes, home instruction, placement 
in in-state or out-of-state private schools, and for providing 
1 2-month programming for certain students with disabilities. 
The continuum of services at the State-operated schools is 
described later in this same section under "Division of State- 
Operated Schools \ 

• Section 200.7 establishes program standards for education 
programs for students with disabilities who are being edu- 
cated in private schools and State-operated or State-sup- 
ported schools. Included are procedures for approval of such 
schools; their operation and administration; and the appoint- 
ment of students who are blind, deaf, and severely physically 
disabled to certain State-operated and State-supported 
schools; 

• Section 200.8 describes procedures for State assistance for 
instruction of students with disabilities pursuant to Section 
4406 of Education Law, including approvals of orders of the 
Family Court; 
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• Section 200.9 describes procedures for State reimbursement 
to private schools and special act school districts for educa- 
tion of students with disabilities who have been placed in 
such schools; 

• Section 200.10 describes procedures for reimbursement to 
certain State -operated and State-supported schools for stu • 
dents who are blind, deaf, and severely disabled; 

• Section 200.11 describes admission to public schools of stu- 
dents residing in hospitals of the State Office of Mental 
Health and Office of Mental Retardation and Developmen- 
tal Disabilities or in child care institutions. This regulation 
assures that those students who can benefit from such 
instruction are admitted to the schools of the district in 
which the facility is Uxated; 

• Section 200.12 describes State assistance for the transporta- 
tion of students with disabilities to and from residential 
schools; 

• Section 200.13 describes education programs for students 
who are autistic. Guidelines are provided for chronological 
age range, class size, instructional services, and inclusion of 
autistic students in resource rtxDms or regular classes; 

• Section 200.14 describes educational services in Day Treat- 
ment Programs certified by the Office of Mental Health for 
students who are mentally ill and require both mental health 
services and special education services. Prcxedures for both 
types of services are described; 

Section 200.15 describes prcx:edures for child abuse preven- 
tion for students who are enrolled in approved private resi- 
dential schools, State-operated or State-supported schools 
which have residential components and special act school 
districts. Included are procedures for screening applicants for 
employment and volunteer work; establishment of personnel 
standards; procedures for protection of resident students from 
abuse and neglect; staff training and orientation to issues 
involving abuse and neglect; and instruction of students 
which will enable them to protect themselves from abuse; 

• Section 200.16 describes preschool programs for students 
with disabilities including eligibility and procedures for refer- 
ral, evaluation, IE? development, placement, and review; 

• Section 200.17 describes reimbursement of public school dis- 
trict administrative costs and due prcxess costs for education 
programs or educational services approved under Section 
4410 of Etlucation Law; 

• Section 200.18 describes fiscal audits of approved preschool 
programs and services approved under Section 4410 of Edu- 
carion Law; 

• SectiiMi 200.19 describes reimbursement to preschool pro- 
grams appnn'cd under Section 441 0 of Education Law; and 



ERLC 



• Section 200.20 describes approval, operation and administra- 
tion of preschool programs ftinded pursuant to Section 4410 
of Education Law. 

Part 100 of the Regulations of the Commissioner of Education — 

Part 100 of the Regulations of the Commissioner of Education, 
as revised in 1984, implemented the provisions of the Regents 
Action Plan. Several areas of these regulations address the needs 
of students with disabilities and ensure appropriate access to regu- 
lar education curricular and extracurricular programs; 

Section 100.1 defines terms related to regular education; 

Section 100.2(d) requires instruction in a second language for 
students in grades K-9. It also requires the completion of a 
sequence of courses in a second language in order to receive a 
Regents high school diploma. All students with disabilities must 
be assured access to second language programs. Students with 
disabilities for whom this requirement may not be appropriate to 
their individual needs may be exempted from study in a second 
language through a recommendation by the CSE to the BOE; 

Section 100.2(e) requires that schools must offer all students 
the opportunity to meet the requirements for receiving a 
Regents high school diploma. Students with disabilities need to 
have well-planned courses of study developed as early as possible 
to assure equal access to diploma opportunities; 

Section 100.2(g) allows students with disabilities to use alter- 
native testing techniques, as appropriate, on all State- mandated 
tests. This allows such students the opportunity to demonstrate 
skills and competencies without being limited by their disabili- 
ties. The CSE has the responsibility to recommend the inclu- 
sion of these alternative methods of test taking to the parent 
and BOE in the development of the lEP; 

Section 100.2(j) states that each school district must provide 
guidance programs to all students, including students in special 
education, on an annual basis regarding postsecondary career 
plans, attendance problems, and/or academic and behavioral or 
adjustment problems; 

Section. 100.2(k) requires that schools muot ensure nondis- 
criminatory practices in curricular and extracurricular activities. 
Students with disabilities cannot be denied access to programs 
due to their disability; 

Section 100.2(1) requires that school districts develop and 
implement a written policy on school conduct and discipline. 
Such policies must include procedures for deteniiining when the 
conduct of a student with a disability necessitates referral to the 
CSE for c6nsideration of the need to modify the student's lEP; 

Section 100.2 (s) states that students with disabilities must be 
ensured access to the full range of programs and services appro- 
priate to their needs. Also, in order to help assure full access, 
schcx)l districts must m(xlify instructional techniques and marc- 
rials. It is anticipated that a majority of students with disabilities 
arc able to accomplish the goals and objectives of the regular 
education curriculum, if appropriate support is provided; 
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Section 100.6 allows for the awarding of local certificates to 
students with disabilities wlui are unable to meet the require- 
ments for a diploma, provided that the student has met the 
goals developed in the lEP and has attended school for thirteen 
years beyond the kindergarten level and that the district has 
adopted written policies and prcKedures ensuring that students 
with disabilities are provided appropriate opportunities to earn a 
high school diploma. Each local certificate must be accompa- 
nied by a written statement of assurance that the student who 
receives it continues to be eligible to attend school until he or 
she receives a high school diploma or until the end of the 
school year of his or her 21st birthday; 

Section 100.7 establishes requirements for high school equiv- 
alency diploma programs. Students with disabilities are to be 
ensured access to examinations and programs designed to pro- 
vide this alternative credential; 

Section 100.9 makes available a high school lEP diploma to 
those students who, due to their disabilities, cannot achieve a 
local or Regents high school diploma. This high school lEP 
diploma provides l(.)cal districts the opportunity to appropriately 
recognize the accomplishments of th^rse students; and 

Section 100.10 establishes procedures to assist school authori- 
ties in fulfilling their responsibility under Education Law Sec- 
tions 3204(2) and 3210(2)(d) and in meeting their responsibil- 
ity of determining the competency of the instructor and 
substantial equivalence of instruction provided at home to stu- 
dents of compulsory schix>l age. 

Part 1 1 7 of the Regulations of the G^mmissioner of Education — 

Part 1 1 7 establishes standards for screening new entrants man- 
dated through Chapter 53 of the Laws of 1980. Every new 
entrant to New York State schools must be screened to deter- 
mine which students are possibly gifted or perhaps have a disabil- 
ity. Through the precisions of this part, students who may have a 
disability must be referred to the CSE no later than fift:een calen- 
dar days after completion of the diagnostic screening. 

Office for Special Education Services 

To achieve the State's goals for the education of students with 
disabilities, the New York State Education Department established 
the Office for Special Education Services (OSES). The Office, 
under the direction of an Assistant Q)mmissioner» operates with 
four divisions: Program Development^ Program Monitoring, Spe- 
cial Eduaition Fiscal Vlanagement, and State -operated Schools. 
Each division has major fimctions related to the continuing goals 
for educating students with disabilities in New York State. 



ership role in the area of special education to school districts 
and agencies that provide special education programs and ser- 
vices to students with disabilities. The Office provides the New 
York State Education Department with direction in developing 
regulations and policies related to the education of students 
with disabilities in response to Federal law and regulations as 
well as actions by the New York State Legislature. The Office is 
specifically responsible for the direct coordination of Federal aid 
to districts under P.L. 89-313, as well as P.L. 94-142 and its sub- 
sequent amendments. 

The Office has the overall responsibility for the special educa- 
tion programs and services provided to students with disiibilities, 
who are ages 3 through 21 in public and nonpublic schools. It 
also has the responsibility to serve as liaison to the State Legisla- 
ture and other State agencies that are involved with the educa- 
tion of students with disabilities. 

Division of Program Development 

The Division of Program Development (DPD) is responsible 
for the development of legislation, regulations and guidelines 
affecting special education programs and services to students 
with disabilities being educated in public, nonpublic and agencv 
programs throughout the State. 

The DPD provides training, information and technical assis- 
tance to local school districts, BOCES, private schools, Sta * 
agencies and parents. The Division also administers Federal and 
State funded programs designed to enhance the delivery of spe- 
cial education programs to students with disabilities.. These sup- 
port services are provided directly by the Division's staff and 
indirectly through the coordination of the Office's Comprehen- 
sive System of Personnel Development (CSPD) which includes 
training and information dissemination through the Special 
Education Training and Resource Centers (SETRC) and Spe- 
cialty Centers. The DPD manages the States CSPD that pro- 
vides an extensive range of technical assistance aad training to 
educators, parents and other interested persons on issues perti- 
nent to the education of students with disabilities. 

The DPD is also responsible for coordinating activities for 
students with disabilities, ages 3-5 years. This includes review of 
programs funded through the Family Court for students with 
disabilities birth to three. The DPD is also involved in develop- 
ing legislative proposals and reports relating to early childlnKxl 
special education and in interagency activities, especially with 
the Department of Health, as the State continues in the effoits 
to implement Title I of P.L. 99-457. 



Office of Assistant Commissioner 
for Special Education Services 

The Office of the Assistant Commissioner maintains a lead- 



Division of Program Monitoring 

The Division of Program Monitoring monitors schtx^l pro- 
grams for compliance with Federal and State laws and regula- 
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tions regarding the education of students with disabihties. The 
Division monitors programs operated by school districts, Boards 
of Cooperative Education Services (BOCES), private day and 
residential schools, State^supported and State-operated schools 
for the deaf» blind, and severely physically disabled, and the 
educational programs operated by other State agencies for stu- 
dents in their care. 

Monitoring includes on-site evaluations of programs, review 
of Federal grant proposals, review of applications from school 
districts for funding for students with disabilities (STAC-1 
Forms) in private schools, and review of program applications 
from BOCES and their component districts. Following the 
review, a comprehensive report is developed which indicates 
strengths and compliance issues and timelines for correcting 
problems identified. Districts must present evidence that 
identified compliance issues are corrected or that satisfactory 
progress toward correction is being made within imposed time- 
lines. If a school district or agency fails to make satisfactory 
progress in correcting deficiencies, Federal and State funds can 
be withheld from the district. Copies of site- visit reports, which 
are public documents, may be reviewed at the school district 
named in the site-visit report and copies may be obtained by 
contacting Freedom of hiformation Requests Office, New York 
State Education Department, Albany, NY 12234. 

The Division provides technical assistance to school pro- 
grams throughout the State to improve the effectiveness of the 
education provided to students with disabilities. This technical 
assistance may take a variety of forms, including recommenda- 
tions within the context of monitoring reports, meetings with 
administrators to discuss and clarify issues of concern, and actual 
on-site work with administrators and staff to improve the qual- 
ity of instructional services within the programs. 

Division of Special Education Fiscal 
Managemen t 

Fiscal responsibilities of the Division include budget reviews 
for nil Section 4201 schools, establishment of reimbursement 
rates for in-state and out-of-state private schools for students 
with disabilities, and administration of federally funded pro- 
grams under P.L. 89-313 and the Individuals with Disabilities 
Education Act, Part B. 

The Federal Program Aid Unit of this Division directly 
jidministers or ccK>rdinates the administration of the State's P.L. 
94-142, P.L. 99-457, P.L. 89-313 and P.L. 101-476 Federal grant 
programs. This entails annually planning and implementing the 
Staters census of students with disabilities eligible to generate 
Federal funds under these grant programs; preparing the Staters 
applications for annual grant awards; soliciting, receiving, 
reviewing and approving subgrant applications; and preparing 
annual performance and data reports as required by the Federal 
government. 
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The Program Services Unit is responsible for the administra- 
tive processing of Commissioner s approvals for various payment 
and placement authorization programs for OSES. This includes 
programs such as court order, deaf infant, appointments to 
State-operated and State-supported schools, district contracts 
with private schools. State contracts with out-of-state private 
schools, students placed in intermediate care facilities, or family 
care homes and high cost public placements. The Unit also 
processes approvals for the program for incarcerated youth, and 
students residing in residential treatment facilities and child 
care institutions through the Department of Social Services and 
the Office of Mental Health. 

Division of State-Operated Schools 

The continuum of services described in Section 200.6 of the 
Regulations is available to all students with disabilities in New 
York State, including the provision of services to students with 
severe and multiple disabilities at the two State-operated 
schools. Students eligible to attend the State-operated schools 
may be referred directly by their parents or guardians to the 
Commissioner of Education. The Commissioner makes formal 
appointment of the student to the school following a multidisci- 
plinary evaluation and the development of an lEP by the 
schools* multidisciplinary teams. Parents and the local school 
district CSEs and CPSEs remain involved, through the lEP 
process, in the student^s program. 

The New York State School for the BUnd is located in 
Batavia, New York. This school serves students who are legally 
blind, who may also be multiply handicapped, ages 5 through 
21. A full range of educational services is available, including 
occupational therapy, physical therapy, speech therapy, and psy- 
chological services. Both five-day and Intermediate Care Facil- 
ity (ICF) levels of residential service are available to students 
appointed to the school. 

The New York State School for the Deaf is located in Rome, 
New York. This school educates students, ages 3 through 21 
years, who are profoundly deaf, having a hearing loss in excess 
of 80 dB ISO in the better ear, or those whose measurable hear- 
ing loss is less than 80 db but for whom this program is appropri- 
ate due to the profound functional limitations of their hearing 
impairments. There is a range of services prcwided, including 
speech therapy and psychological services. 

The continuum of services described in Section 200.6 of the 
Regulations is available to all students with disabilities in New 
York State. The provision of servicers to students with severe 
disabilities at the two State-operated schools exists at one end of 
the continuum of services. If a student needs a less restrictive 
environment than offered at one of these facilities, such student 
would be referred to the CSE/CPSE of the home school district 
who would then modify the student^s lEP, if appropriate, and 
the student would be provided the appropriate programs and 
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services accordingly. If, however, it is necessary to prepare such programming would be developed by the mukidisciplinary team 

a student to return to a less restrictive environment, a State- of the State-operated school with the student's parents and 

operated school could develop a transitional program in which would be for a defined period of time for the purpose of prepar- 

the student would participate, as appropriate, in programs ing the student to return to a less restrictive educational setting, 
located outside the State-operated school. Such transitional 
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X. THE STATE COMPREHENSIVE SYSTEM 
OF PERSONNEL DEVELOPMENT 



CSPD 20 U.S.C. Section 1401 
(a)(20) 

The New York State Education Department's (SED) Com- 
prehensive System of Personnel Development (CSPD) is 
designed to conform with changing Federal laws and regulations 
and to attain consistency with other SED initiatives. Under this 
CSPD, specialized training programs at the preservice and in- 
service levels will be coordinated by the SED. The SED will 
significantly reduce its role in direct training and transfer 
responsibilities to Special Education Training and Resource 
("enters (SETRC) and, as they are developed, to Specialty Cen- 
ters. The SETRCs and Specialty Ceriters will address the devel- 
opment and delivery of training programs identified through 
Ux:al needs assessment activities directly connected to the local 
education agency (LEA) application process for Federal fiinds. 
This effort will ensure that the goals and objectives of all pro- 
jects and statewide training programs are consistent with Office 
for Special Education Services (OSES) goals and objectives. 
SETRC Training Specialists will make information about these 
programs available to school districts and special education 
providers throughout the State. The CSPD will fiirther ensure 
that programs are offered for a long enough duration to become 
institutionalized within districts and ensure that technical assis- 
tance can be provided on an ongoing basis. 

Major Provisions, of CSPD Proposal 

The CSPD model will have these major components: 

• establishment of a CSPD Advisory Council with one perma- 
nent subcommittee f6r preservice training and another for 
in-service and continuing education issues; 

• re-establishment of the roles of the SETRC network and 
establishment of Specialty Centers to provide regionalized 
training, information dissemination, and techriical assistance 
on areas identified through a needs assessment process; 



• establishment of a LEA application process that requires 
specific goals and objectives and the utilization of the State's 
CSPD as a condition of approval; and 

• creation of a statewide comprehensive data management and 
personnel development system through the expansion/ 
modification of current data systems. 

The New York CSPD includes prcx:edures and activities for 
developing, updating and implementing a plan that will address 
current and projected special education and related service per- 
sonnel needs through a comprehensi^'e data management and 
personnel development system. The revised system will allow 
OSES to analyze the preser\ ice, in-service and continuing edu- 
cation needs of special educatc^rs, related service personnel and 
administrators in school districts. This data will be used by the 
CSPD Advisory Council to annually recommend specific train- 
ing programs that the SETRCs and Specialty Centers will pro- 
vide to meet ongoing preservice, in-service and continuing edu- 
cation needs of special education personnel as designated in the 
CSPD submitted by each LEA. Specific details of the CSPD 
procedures and activities to address these needs are outlined in 
the CSPD model outline that follows. 

Components of the new CSPD model include: 

• SED — ^The SED will ensure that the statewide activities are 
coordinated with the entire SETRC system and Specialty 
Centers, as they are developed, through a statewide sched- 
ule/calendar of training. The SED will be responsible for the 
development and maintenance of the Data Management and 
Personnel Development System; 

• Advisory Council — the Advisory Council will be established 
with representatives from preservice, in-service, and continu- 
ing education constituencies and include individuals from 
minority and disadvantaged backgrounds, as well as persons 
with disabilities. The council will be responsible for recom- 
mending strategies to the SED for evaluating the annual data 
collection and local district/provider needs assessment infor- 
mation which are part of the CSPD. The Council will meet 
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on a regularly scheduled basis and be chaired by the Supervi- 
sor of the OSES Personnel Development Unit. Council rep- 
resentatives will include the OSES Divisions of Program 
Development and Program Monitoring; the SED Office of 
Higher and Continuing Education; the Commissioner's 
Advisory Panel on Special Education; undergraduate and 
graduate higher education institutioas; a Special Education 
Training and Resource Center (SETRC); LEA and Boards of 
Cooperative Education Services (BOCES); parents of chil- 
dren with disabilities and other appropriate agencies and 
organizations. Two permanent subcommittees will be estab- 
lished to address issues relating to preservice and to in-ser- 
vice and continuing education. (See Illustration 1) 

The CSPD Advisory Council subcommittee on preservice 
will ^malyze LEA and Institutes of Higher Education (IHE) data 
to determine priorities for preservice program initiatives. It will 
also analyze the outcomes of LEA needs assessment data for the 
purpose of developing recommendations to IHEs for course con- 
tent, curriculum and skill development. Information on the cur- 
rent number of students in special education as well as the num- 
ber of professionals in special education, related services and 
administration who have temporary', provisional or permanent 
certification/licensure is available to the subcommittee through 
the SED Basic Education Data System (BEDS), (see Chart 1 for 
information currently collected) In addition, the number of 
individuals graduating from the preservice programs in these 
areas and applying for certification in these fields is available 
from the Department's Higher Education Data System (HEDS). 
(see C'hart 2) These 2 systems will be expanded/revised to 
become the OSES Data Management and Personnel Develop- 
ment System for use by the Advisory Council to analyze the 



information, including current and future trends in special edu- 
cation and related services, and will provide SED the informa- 
tion for IHE preservice aiKl development needs. All recruitment 
plans will address the recruitment of minority students and stu- 
dents with disabilities. 

The in-service and continuing education subcommittee of 
the CSPD Advisory Council will analyze LEA needs assessment 
data for the purpose of developing recommendations related to 
in-service and continuing education priorities. The subcommit- 
tee's recommendations will be used to determine the need to 
establish Specialty Centers and the goals/activities for the 
SETRC network* In-service and continuing education programs 
will address issues that arise as the result of law and regulation 
changes as well as educational research, promising practices, 
materials, and technology that have proven effective. 

• Special Education Training and Resource Centers 
(SETRCs)— The SETRCs which are located regionally at 
each of the BOCES and In each of the major cities through- 
out the State will be responsible for carrying out an active 
role in the training programs described in the CSPD. The 
SETRCs will continue to remain one of the primary compo- 
nents of the new CSPD to address specific goals and objec- 
tives for training and providing technical assistance to school 
district personnel, parents and agencies/organizations. Cur- 
rently there are 5 SETRCs with approximately 100 training 
specialists who also employ numerous consultants to provide 
training and technical assistance on a variety of topics. Each 
Individual SETRC program Is locally operated within para- 
meters established and monitored by OSES and is generally 
restricted to operations within Its own catchment area. 
SETRC goals and objectives include: 
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— to provide regular education, occupational education, sup- 
port and special education personnel with the knowledge 
and skills to work effectively with students with disabili- 
ties, to assist students with mild disabilities in gaining 
access to the regular education curricula and to assist stu- 
dents with severe disabilities to access education programs 
in the least restrictive environment (LRE). Training will 
focus on the modifications of instructional techniques, 
materials and utilization of adaptive equipment to assist 
students with disabilities; 

— to provide training on the Part 200 Management System 
for Special Education. Emphasis will be on the special 
education applications of the Management System within 
the local school districts and BOCES; 

— to provide training based upon identified local needs to 
individuals involved in the education of students with dis- 
abilities. Topics may include limited English proficiency 
(LEP), students in other residences, preschool issues, BOE 
responsibilities, disabilities awareness, assessment and 
integration of traumatic brain injured (TBI) students, sign 
language, child abuse and protection, discipline, working 
with autistic students, and other topics relating to the 
education of students with disabilities identified locally. 
In the 1990-91 school year, approximately 7,896 hours of 
training were provided to 80,000 participants on these 
local needs issues; 

— to provide parents of students with disabilities at the 
preschool, elementary, middle, and secondary levels with 
the knowledge and skills to deal effectively with the plan- 
ning and implementation of the Individualized Education 
Program (lEP). Topics included should address issues of 
transition to school programs, access to curriculum, sec- 
ondary planning and transitioning to post high school 
options; and 

— to provide local constituents with appropriate information 
regarding the education of students with disabilities. This 
information is provided through material dissemination, 
telephone and personal contact and/or media presentations. 
Cooperative agreements will be established with other 
statewide networks, such as Early Childhood Direction 
Centers, Teacher Centers, Bilingual Education Technical 
Assistance Centers, Regional Computer Centers/Regional 
Information Centers and the Special Education Administra- 
tors Leadership Training Academy; and 

• Specialty Centers — CSPD Specialty' Centers affiliated with 
SETRC will be established to provide statewide coordination 
of activities for a specific training topic or activity. Recom- 
mendations from the CSPD Advisory Council will establish 
long-term priorities for the Specialty Centers. Each Center 
will conduct a needs assessment to assist district personnel in 
determining their level of need. Each Center will be respon- 
sible for the design, de\elopment and delivery of statewide 
training programs, information dissemination, and technical 
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assistance related to its specific fijnction or charge. Several 
Specialty Centers will be established and/or continued based 
on statewide need during the next four years to address both 
Federal and State initiatives such as: 

— a preservice center at a college/university to address pre- 
service program recruitment activities and curriculum 
development to train new teachers as well as those provi- 
sionally or temporarily certified. University Leadership 
Institutes which have been held annually for preservice 
vocational rehabilitation and special education faculty' to 
address changes in preservice programs will become a 
responsibility of this Center; 

— Special Education Administrators Leadership Training 
Academies (SEALTA) that will provide in-service train- 
ing for leadership personnel involved with special educa- 
tion; 

— a Part 200 Management System Implementation Center 
that will provide support training on the Part 200 Man- 
agement System for special education to SETRCs and 
regional information centers; 

— a parent education center that will provide training to 
parents on their role and responsibilities as well as train- 
ing for parent members of the CSE/CPSE; 

— a CSE/CPSE center that will provide training and techni- 
cal assistance to new CSE/CPSE members and update 
training for veteran members, as well as training and 
certification for chairpersons of these committees; 

— a center to provide programs and in-service training for 
teachers and other staff working with limited English 
proficient/culturally diverse populations, including bilin- 
gual evaluation techniques and assessment instruments; 

— a preschool center to address issues regarding the 
identification, assessment and provision of programs and 
services for preschool children with disabilities; 

— a center that will provide training and technical assis- 
tance on the selection and use of effective instructional 
techniques; and 

— a center that will address the needs of low incidence pop- 
ulations; and 

• CSPD Data Management and Personnel Development Sys- 
tem — a data management system will be developed to ana- 
lyze and process local district/provider data generated 
through the LEA application process, needs assessments and 
communication with institutions of higher education. The 
system will include individual district/provider information 
regarding staffing levels and five-year projections for staffing 
needs, IHE preparation data, and in-service learning needs 
assessment data; 

• Local Education Agency (LEA)/rroviders — New York State 
has approximately 720 LEAs as well as approximately 41 
BOCES and 2 State-operated schools, 14 State- supported 
schools and 2,200 nonpublic schools, 154 approved private 
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schools and 319 agencies with approved preschool special 
education programs and services. In accordance with the 
LEA application process, each school district will he required 
to develop a district CSPD that addresses local needs as well 
as being consistent with goals and objectives established bv 
SETRC and the SEA. District superintendents are responsi- 
ble for ensuring that appropriate educational programs are 
provided for nonpublic schools in their district so local 
CSPDs can include staff development needs for these schools 
as well. (See Illustration 2) 

Procedures and Activities for the 
Development, Updating, and 
Implementation of a Plan 

New York Staters CSPD will address current and projected 
special education and related service personnel needs including 
those of leadership personnel through a two-pronged approach 
that meets the need for in-service and continuing education, as 
well as preservice education programs. These efforts will be 
addressed cooperatively among the SED, the LEA, IHEs, and 
professional associations. The OSES, Division of Program 
Development (DPD), will remain directly responsible for qual- 
ity, content and implementation of all CSPD activities. The 
DPD will administer all components of the CSPD plan with 



recommendations and guidance from the Advisory Council. 
The Division of Program Development will also collaborate 
with the Division of Program Monitoring to identify training 
priorities based on site reviews and to resolve issues/concerns 
that arise during the LEA CSPD plan approval process. 

The SED will be directly responsible for scheduling and coor- 
dinating statewide training across all Specialty Centers. The 
process will be dependent on the LEA CSPD plan development 
conducted by local districts/providers and SETRCs, Upon com- 
pletion of local plans, each SETRC will compile a master list of 
all training requests. The requests will be forwarded to the SED 
for analysis and processing. Following review of the requests, the 
SED will work with existing Specialty Centers to develop a 
master schedule of training dates, times, locations, and content 
of training to be developed by the Specialty Centers. It is antici- 
pated that the master schedule will include both regional and 
district level training. Specialty Center personnel will collabo- 
rate with individual SETRC programs in local districts when 
specific follow-up activities or technical assistance activities are 
requested. 

Selected SETRCs will have enhanced responsibilities to 
fiinction as Specialty Centers, in addition, certain colleges/uni- 
versities may be designated as Specialty Centers. The services of 
Specialty Centers, however, will be accessed by local 
districts/providers through the regional SETRCs. The SETRC 
network, therefore, remains the primary access/ coordination 
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point for all CSPD activities, including in-serv'ice training for 
personnel development. The SED will significantly reduce 
duect training as part of the new CSPD strategy in favor of field 
based Specialty Centers. 

In accordance with Federal requirements, the LEA applica- 
tion process tor technical assistance and fijnding includes data 
collection and a plan to address personnel development needs at 
the local level. This process has several major steps as follows: 

• Annual LEA identification of CSPD needs — each local 
schcx)l district/provider is required to develop a CSPD com- 
ponent annually. The plan will be based on data including: 

— current and projected special education and related ser- 
vices personnel needs submitted annually to SED in a pre- 
scribed electronic format through the Technology Net- 
work Ties (TNT) program. The TNT is a SED database 
used to transmit education related information through- 
out the State. Until this database is completed, LEAs will 
submit written personnel reports; 

— outcomes from a district needs assessment; 

— recommendations from the regional SETRC; 

— recommendations from the Regional Associate; and 

— other SED initiatives for regular education personnel. 

• SETRC Role— The SETRC training specialist will meet 
with each LEA representative to review and analyze the 
LEA s CSPD. The SETRC representative helps the LEA to 
determine how to accomplish its goals by drawing from avail- 
able statewide resources such as SETRC, Specialty Centers 
and other SED programs. SETRC certification indicates that 
the planning process has been completed and that SETRC 



acknowledges their responsibilities as outlined in the plan. 

School District/Provider LEA Application — The CSPD 
component of the local application for Federal flow- through 
fijnds for each district/provider, must identify how each dis- 
trict will take advantage of the State CSPD plan including 
SETRC, and must be submitted to the appropriate regional 
office of the OSES for review and approval in order to 
receive such fijnding. 

Implementation of district/provider CSPD — Each 
district/provider must implement its approved plan according 
to specified schedules and activities. SETRC training specialists 
will provide training as specified in local plans. Statewide train- 
ing, information dissemination and technical assistance efforts 
are initiated on an annual cycle beginning in September 
according to needs identified during the local planning process. 

Evaluation and follow-up — Local districts/providers will 
develop long-term personnel development initiatives to pro- 
mv,.e long-term systems change through skills development 
and practice. Therefore, training programs involving multi- 
ple sessions over several months will be promoted. Each 
SETRC may assist school district personnel to revise plans as 
needed. 

CSPD updating — Annual CSPD plans may outline a five- 
year development strategy for the district/provider. It is the 
responsibility of the LEA to make annual revisions to main- 
tain the relevancy of the plan in consideration of new and 
emerging personnel needs in the district. The SETRC train- 
ing specialist will assist with annual revisions as requested. 
(See Illustration 3) 
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New York State Initiatives to requirements, as well as State needs. 

Enhance the CSPD 

The Comprehensive Data Base Management System will be New York State Initiatives 
developed by revising/expanding the combined information col- 
lected by the HEDS and BEDS offices, thus allowing OSES to It is anticipated that a Resource Center for the Deaf will be ere- 
analyze the data and do five-year projections regarding staff ated to provide comprehensive training and technical assistance 
needs in special education. As part of the effort, the current throughout the State to parents, educational personnel and 
data collected on these 2 systems will be reviewed and modified CSE/CPSE members regarding students who are deaf or hearing 
to ensure that the information collected addresses Federal impaired. 



Chart 1: Number of Public School Professional Personnel by Professional Field and Certification/Licensure in New York 
State, 1990—1991 


Professional Field Temporary Certification/ Provisional Certification/ 

Licensure ** Licensure * 


Permanent Certification/ 
Licensure 


School District Administrators 


883 


1,041 


10,218 


School Counselor 


271 


1,234 


3,814 


School Psychologist 


138 


494 


2,189 


School Social Worker 


150 


482 


1,129 


Physical Therapist 


N/A 


N/A 


77 


Occupational Therapist 


N/A 


N/A 


118 


Special Education Teacher 


3,043 


3,718 


13,186 


Teacher of the Speech and 
Hearing Handicapped + 


404 


779 


3,171 


Teacher of Blind and Partially Sighted 


40 


62 


352 


Teacher of Deaf and Hearing Impaired 


92 


136 


620 


Teacher of Mixed Handicapped *** 


871 


1,621 


7,515 


* Includes New York City Substitute and Probationary; Buffalo Temporary, Probationary and Provisional; New York 
State 5-Year Provisional. 

** Holds no valid certificate or performs more rhan 20 percent of service in assignment(s) for which he/she is not certified. 
*** These teachers have students with several different disability areas. 
+ This data is currently merged with Speech and Language Pathologist. 
Note: Individuals may be counted in more than one field on this table. 
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Chart 2 

THE NUMBER OF SPECIAL EDUCATION GRADUATES OF BACCALAUREATE PROGRAMS 
IN NEW YORK STATE RECOMMENDED FOR PROVISIONAL CERTIFICATION 

1986 THROUGH 1990 
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Mt Sr Marv College 


45 


32 


30 


34 


22 


Nazareth College 


39 


49 


42 


46 


41 


New York University 


10 


10 


5 


12 


7 


Russell Sage College 


21 


17 


36 


16 


23 


St. Francis College 


1 


3 


2 


2 


1 


St. Johns University 


64 


62 


71 


47 


29 


St. Josephs University 


136 


106 


120 


108 


95 


* Suffolk Campus 


1 


0 


13 


1 


0 


St. Thomas Aquinas 


28 


33 


32 


33 


28 


sue Brockport 


3 


1 


1 


0 


1 


* sue Buffalo/sue Fredonia 


163/3 


132/3 


158/0 


163/0 


153/2 


sue Geneseo 


233 


190 


152 


180 


133 


sue Old Westbury 


17 


15 


14 


19 


18 


sue Plattsburgh 


59 


61 


66 


64 


45 


Syracuse University 


27 


23 


25 


18 


13 


Wagner College 


11 


4 


7 


8 


10 


TOTALS 


1,212 


1,101 


1,106 


1,075 


888 



* Joint Registered Projiram 
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XI. PRIVATE SCHOOLS 



Children Placed or Referred 
by Public Agencies 

. To the maximum extent appropriate, students with disabilities 
must be provided special education in the least restrictive set- 
ting. (8NYCRR 200.6) The majority of students with disabilities 
in New York State participate in special education programs and 
services in their home school district, at a neighboring school 
district or are enrolled in the programs of Boards of Cooperative 
Educational Services (BOCES). If, based on the student's indi- 
vidualized education program (lEP), such placements are not 
appropriate, school districts may contract for placement in 
approved private schools. For State reimbursement purposes, the 
district is required to document all efforts to place a student in a 
less restrictive setting. (8NYCRR 200.6(h)) The NYSED ensures 
that all the requirements of Subpart D are met. 

Responsibility of State Education 
Agency 

School districts may contract for day placements or residen- 
tial placements in approved private schools based on the inten- 
sity and severity of the school^age student's needs. The district 
must document that the nature or severity of the school-age stu- 
dent's disability is such that appropriate public facilities for 
instruction are not available. Placements by local school dis- 
tricts in approved private schools are at no cost to the student*s 
parent. (8NYCRR 200.7(b)(1)) The Individualized Education 
Program (lEP) must be implemented by the private school, 
including appropriate programs, related services, testing 
modifications, adaptive devices, and specialized equipment. A 
student placed in an approved private school has the same 
rights as students with disabilities served in public schools. 
While meetings to review and suggest revision of the lEP may 
be conducted by the approved private school, the actual review 
and revision must be conducted by the Committee on Special 
Education (CSE) of the student's home school district. The 
ongoing participation of the student's teacher and approved pri- 



vate school representatives is assured by the requirements that 
such representative be invited to all lEP meetings regarding stu' 
dents with disabilities who attend the approved private school 
(8NYCRR 200.4(c)(3) and that the student*s teacher is a man- 
dated member of both the CSE and the Committee on 
Preschool Special Education (CPSE). 

Section 2(X).l(d) of the Regulations of the Commissioner of 
Education defines an approved private school as a private school 
which conforms with the requirements of Federal and State laws 
and regulations governing the education of students with dis- 
abilities, and which has been approved by the Commissioner for 
the purpose of contracting with public schools for the instruc- 
tion of students with disabilities. 

For the preschool student, the determination of the appropri- 
ate educational placement is based upon individual needs of the 
preschool child and the identification of an appropriate program 
and/or service selected from the list of approved public and pri- 
vate preschool programs and services established pursuant to 
Section 4410 of the New York State Education Law. 

Implementing by State Agency 

During the 1990-91 school year, there were 154 in-state 
approved private schools and 28 out-of-state private schools 
approved by the State Education Department for the purpose of 
providing special education services for school-age students with 
disabilities. There are a total of 241 private programs approved 
for the education of preschool studeni.3 with disabilities. The 
standards for approval of private schools for this purpose are 
specified in Section 200.7 of the Regulations. Staff of the Divi- 
sion of Program Monitoring of the Office for Special Education 
Services (OSES) monitor approved private schools regarding 
compliance with State and Federal Laws and regulations pertain- 
ing to the education of students with disabilities. Site visits for 
the purpose of program reviews are scheduled to take place rou- 
tinely and written reports are completed after each site review. 

The OSES provides opportunities for private schcx-^ls to par- 
ticipate in the development and revision of the State standards 
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wliich apply to them regarding the education of students with 
disabiliries. The Assistant Commissioner of the Office for Spe- 
cial Education Services meets on a regular basis with a commit- 
tee of representatives from the private schools to provide a 
forum to comment on requirements and policies and to discuss 
issues concerning the education of students with disabilities 
who attend private school programs. In addition, the Commis- 
sioner's Advisory Panel (CAP) includes representatives of 
approved private schools and representatives of the nonpublic 
schools as members of the panel. A major function of the CAP 
is for members to comment on any rules or regulations proposed 
for issuance by the State regarding the education of students 
with disabilities. 

Children Placed by Parents 
in a Private School 

New York State Education Law enables parents to place a 
child in a private school at their own expense for the purpose of 
receiving instruction that is comparable and equivalent to that 
provided other children of the same grade or level of attainment 
enrolled in the public schools. The responsibility for ensuring 
comparability and equivalency of private school instruction 
rests with the local educational agency in which the child 
resides. (NY Educ L Sec 4402(2) and (4)) 

The public school district is responsible for providing special 
education programs and services to meet the needs of students 
with disabilities who attend private schools in its jurisdiction if 
the parents request such services in writing from the district's 
B<.}ard of Education and if the services are also available to those 
enrolled in the public schools of the district. The parent's written 
request must be filed on or before the first day of June, preceding 
the school year for which the request is made. If the school dis- 
trict's Board of Education refuses the request, the parents can 
appeal the decision to the Commissioner. (NY Educ L Sec 3602) 

Parents may also unilaterally elect to provide home instruc- 
tion for their school-aged child with disabilities pursuant to Sec- 
tion 100.10 of the Regulations. If this decision is made, the par- 
*:nt(s) must notify the district superintendent in writing and 
develop an individualized home instruction plan (IHIP) for 
their child that includes what part, if any, of the special educa- 
tion program the parent will provide. If the student has been 
classified, the CSE must make all or any part of the special edu- 
cation program and related services specified in the student's 
lEP available to that student at the public school or at a neutral 
sire. The district must provide any specialized instructional 
materials necessary to enable the child to benefit from special 
education if such is provided to the child in accordance with an 
approved lEP. Transportation must also be provided to enable 
rhc student to participate in such program and services. The 
parent is responsible fi^r paying for those services not specified in 
the lEP and provided by the district. The district may claim aid 
for providing any of rhe special education services described in 



the lEP by filing for excess cost aid on State aid forms. (Field 
Memo, "Revised Questions and Answers on Home Instruction 
and Home Instruction Worksheet," May 1991) 

Children Not Placed or Referred by 
Public Agencies 



Responsibilities of State Educational 
Agency 

The New York State Education Department ensures through 
local educational agencies that special education and related 
services are provided to meet the needs of students with disabili- 
ties residing in the jurisdiction of the agency, but enrolled in 
private schools. 

Requirements of 34 CFR 76.651- 
76.663 of EDGAR 

Section 3602 -c of the Education Law establishes the practice 
of dual enrollment for purposes of providing free appropriate 
public education to students who are unilaterally enrolled in 
private schools by their parents. A child enrolled in a private 
school and thought to be in need of special education and 
related services may be referred to the local educational agency 
wherein the child resides for purposes of identification^ evalua- 
tion and, if found to be eligible pursuant to Article 89 of the 
Education Law, is entitled to a free appropriate public educa- 
tion by the child's school district of residence. These special 
education programs and services, including transportation to 
and from the site of the services, are provided by public school 
personnel ar no cost to the parent. Each child with a disability 
who is voluntarily enrolled by a parent in a private school is 
guaranteed the right to a free appropriate public education, 
including procedural safeguards, in accordance with New York 
State standards. 

Each student with a disability, who is enrolled in a private 
school and receiving free appropriate public education from the 
local educational agency wherein tliat child resides on December 
1 of any school year, is counted by the public school district for 
purposes of generating IDEA, Part B funds. The fi.inds so generated 
are allocated to that local educational agency for use to benefit all 
eligible children, subject to the prioritie: specified in 34 CFR 300 
and the approval of an application by the New York State Educa- 
tion Department. The dual enrollment provisions and the local 
education agency application policies, procedures and assurances 
ensure compliance with Sections 76.651 through 76.662 of the 
Education Department General Administrative Regulations 
(EDGAR) governing the use of Federal funds to benefit students 
voluntarily enrolled in private schools and receiving free appropri- 
ate public education programs and services from public agencies. 
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XII. RECOVERY OF FUNDS 



Recovery of Funds 

It is the policy of die New York State Education Department 
to seek recovery of any IDEA, Part B funds made available for 
services to any child determined to be erroneously classified or 
otherwise not eligible to be counted. Validation procedures for 
ensuring the accuracy of the Part B child count include 
certification by local educational agencies that the count is 
accurate and submission of the child count to the SED and 
regional associates of the Division of Program Monitoring. The 
regional associates verify the child count numbers during site 
visits to the local educational agency by sampling the agency *s 
register of counted children. In addition, such accuracy is 
verified by single audit review. When it is determined that an 
agency has been oubgranted funds for children not eligible to be 
counted, the Division of Special Education Fiscal Management 
will notify the agency of the reduction in its funding allocation 
and of the need to reduce its application budget for the use of 



reclaimed funds by an appropriate amendment. In the event 
that reclaimed funds have been expended by the agency, the 
State Education Department will either reduce the final expen- 
diture reimbursement by the amount misclaimed or request the 
agency to repay the Department the misspent portion from 
other than Federal accounts. Any failure by an agency to return 
misclaimed or misspent funds will be referred to the Staters 
Attorney General for recovery and the agency's status as an eli- 
gible recipient will be suspended until the matter is settled. The 
procedures ensure that the: 

• child count data submitted by the LEAs is accurate; 

• SED uses appropriate procedures to validate the accuracy of 
the count; and 

• SED makes appropriate financial adjustments when neces- 
sary. 
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XIII. NOTICE AND OPPORTUNITY FOR 
HEARING ON LOCAL EDUCATION AGENCY 

(LEA) APPLICATION 



Written notice of pending disapproval of an application or 
reclamation of available funds will be sent to the applicant for 
receipt at least thirty days prior to actual disapproval. The 
notice will contain a statement of the reasons for pending disap- 
proval, or reclamation and corrective actions to be taken. Pro- 
ject related expenditures which have been disapproved shall not 
be reimbursed using available Federal funds. In the event that 
the applicant is a State or local educational agency, such notice 
shall also state that: 

• within thirty days of the date of receipt of the notice, the 
applicant may request a hearing on the record before the 
Assistant Commissioner of the Office for Special Education 
Services (OSES), or a designee; 

• if requested, OSES shall arrange for such a hearing to be con- 
ducted within 30 days of receipt of the request; 

• within ten days following the hearing, the Assistant Com- 
missioner shall is.Aue a written ruling which includes the 



findings of fact and reasons tor either rescinding or sustaining 
the recommended disapproval; and 

• if the action is not rescinded, the applicant may appeal to 
the United States Secretary of Education, the notice of 
which must be filed with the Secretary by the applicant 
within twenty days of the State Education Department's 
notice of its findings. 



SUSPENSION OF APPP.OVED 
APPLICATIONS 

The State Education Department may ? jspend an applicant's 
authorization to expend Federal funds for cause, subject to the 
provisions of Section 76.783 of the Education Department Gen- 
eral Administrative Regulations and the safeguarding proce- 
dures described above for disapproval of such an application. 



XIV. ANNUAL EVALUATION 



Program effectiveness is evaluated 
annually by using the following 
criteria: 

• Comprehensive Assessment Report (CAR) — Pursuant to 
Section 100.2(m) of the Regulations of the Commissioner of 
Education, annually the superintendent of each school dis- 
trict must submit a CAR to the Board of EduCd- ion at a pub- 
lic meeting. This requirement provides the Board and the 
public information (including trends over a three-year 
period) upon which to review and evaluate student/school 
performance and to rake action when there is evidence that 
students are not achieving at appropriate levels. Each CAB. 
must include the following (aggregate and male/female) 
regarding students with disabilities; 

— the number of diploma candidates during the scliool year; 

— the number of candidates who received a local high 
school diploma pursuant to Section l(X3.5(a) of the Regu- 
lations; 

— the number of candidates who received a Regents high 
school diploma pursuant to Section 100.5(a) and (b); 

— the number of candidates who did not successfully com- 
plete course requirements only; 

— the number of candidates who did not successfully com- 
plete State competency rest requirements only; 

— the number who received a high school individualized 
education program diploma pursuant to Section \00.9 of 
the Regulations; and 

— the number who received a local certificate pursuant to 
Section 100.6 of the Regulations. 

The CAR must also include information pertaining to enroll- 
ment, annual attendance rate, students who left school, 
racial/ethnic student distribution, limited English proficiency, 
average class size, srudent/suppoit staff ratios, socioeconomic 
indicators, pupil rr.'.^biliry, and other information which may be 
required by the Commissioner of Education or school district. 

• District Exit Reports — School districts are required to collect 



data annually and report the numbers of students with dis- 
abilities who will no longer be eligible for educational pro- 
grams, (8NYCRR 200.4) School districts are also required to 
collect data on students who drop out of school. (NY Educ L 
Sec 4402) 

• Local Boards of Education are required under Section 200.2 
of the Regulations to locate, identify, and se^ ve students with 
disabilities, as well as to report all such data to the Office for 
Special Education Services (OSES). Data regarding unserved 
students with disabilities and reasons for deficiencies in ser- 
vices are also required to be reported. 

• Local Boards of Education are required under Section 
200.2(c)(2) of the Regulations to describe the methods used 
to evaluate the extent to which the objectives of their spe- 
cial education programs are met. The Division of Program 
Monitoring evaluates this component of the district plan 
through monitoring activities. In addition, OSES is examin- 
ing initiatives which would improve data collection proce- 
dures regarding students who move to programs or services 
which are less restrictive in nature than their current set- 
tings. 

• Annual Professional Performance Review — Pursuant to Sec- 
tion 100.2(o) of the Regulations, the governing body of each 
school district and Board of Cooperative Educational Ser- 
vices (BOCES) must ensu-e that the performance of all pro- 
fessional personnel is reviewed annually. The procedures for 
such reviews must be approved by the governing body of the 
school district and be available in the school district office 
for public review. 

Additionally, the Division of Program Monitoring (DPM) 
reviews school district plans, written policies and procedures, 
procedures for maintaining a census of students with disabilities 
and schedules or methods of providing in-service training to 
special education staff as required by Section 200.2 of the Regu- 
lations. These reviews include evaluating each district's: 

• diagnostic screening plan; 
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• referral procedures; 

• evaluation and triennial reevaluation procedures; 

• Individualized Education Programs (lEPs) and the procedures 
for developing them initially and reviewing them at least 
annually; 

• placement procedures vmd timelines; 

• IE? implementation; 

• qualifications of ir^tructional and related services profession- 
als; 

• confidentiality procedures; 



• due process procedures; 

• suspension procedures; 

• school calendar with times of instruction included; SL.d 

• standards to insure equivalency of instruction in special edu- 
cation. 

DPM staff also conduct initial reviews of applications for 
approval of private school-age and all preschool special educa- 
tion programs, as well as subsequent site visit reviews of (condi- 
tionally) approved private and preschool special education pro- 
grams, to ensure that quality programs and services are provided 
and that the educational and due process rights of children with 
disabilities and their parents are safeguarded. 
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XV. DESCRIPTION OF USE OF PART B FUNDS 



Policies anc! Procedures for Use 
of Part B Funds 

The P.L. 94-142 subgrant program is authorized under Sec- 
tion 1411 of Part B of the Individuals with Disabilities Educa- 
tion Act (IDEA, Part B). Under this program the State receives 
an annual grant award based upon the State*s count of students 
with disabilities ages 3 through 21 years who were receiving spe- 
cial education in schools operated or supported by public agen- 
cies on December 1 of the previous year and who were not 
counted by the State for Federal fimding under its P.L. 89-313 
subgrant prognm. Tlie administration of this program is gov- 
erned by Part 300 of the Code of Federal Regulations. 

The P.L 99-457 subgrant program is authorized under IDEA, 
Part B, Section 1419. Under this program the State receives a 
second grant award each year, based upon the number of stu- 
dents with disabilities ages 3 through 5 years who were included 
in the Staters P.L. 94- 1 42 child count of the previous year. The 
administration of this program is governed by Part 301 of the 
Code of Federal Regulations. (34 CFR 301) 

The single most distinguishing difference between the P.L. 
94-142 subgrant ^:>rograin and the P.L. 99-457 subgrant program 
is that P.L. 94-142 fiinds may be used to benefit students with 
disabilities ages birth through 21 years, whereas, the use of P.L. 
99-457 funds is limited to benefit only such students ages 3 
through 5. 

Use of Part B Funds 

Federal requirements governing the State's administration of 
its P.L. 94-142 and P.L. 99-457 subgrant programs are, with few 
exceptions, identical. Tliese requirements are: 

• at least 75 percent of each gram award must be allocated as 
the flow through entitlement to the public agencies (LEAs) 
within whose jurisdictions the students who were counted 
resided at the time of the count; 
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• LEA entitlement funds are to be allocated equitably to such 
LEAs, based upon their respective counts of students 
included in the Staters aggregate count; and 

• an eligible LEA recipient of IDEA funds is one which: 

— has submitted an application to the Department in sub- 
stantially approvable form by the date established by the 
Department; 

— has demonstrated compliance with State and Federal pol- 
icy governing the education of students with disabilities; 
and 

— has been determined by the Department to be willing and 
able to establish and maintain programs of free appropri- 
ate public education to meet the special education and 
related service needs of students with disabilities. 

The Department may not allocate IDEA, Part B funds to an 
LEA which does not meet these eligible recipient criteria. The 
Department must, in the alternative, arrange for the allocation 
of these funds for use by other appropriate agencies to meet the 
needs of eligible students in that LEA. 

• Each LEA recipient must submit an application to the State 
Education Department for approval to expend its entitle- 
ment in accordance with the provisions of IDEA. Such an 
application must: 

— meet the content requirements of 34 CFR Sections 
300.220—300.240; 

— demonstrate compliance with all Federal and State program 
and policy requirements that govern the provision of free 
appropriate public education to students with disabilities; 

— describe how the recipient will use its entitlement for 
IDEA purposes, including information assuring the appro- 
priate use of these fiinds in accordance with IDEA and 
related Federal regulations; and 

— include any other information the State Education 
Department may require to carry out its responsibilities 
under the Act. 

• An eligible recipient may, subject to approval of its applica- 
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tion by the State Education Department, use its allcx:ation to 
meet only allowable costs of providing free appropriate pub' 
lie education to students with disabilities which (1) are in 
excess of the costs of providing free public education to all 
students in that LEA and (2) have not previously been met 
using local and State funds. 



ALLOCATION OF SUBGRANT 
PROGRAM FUNDS 

At least 75 percent of each IDEA, Part B grant award is equi' 
tably allocated for use by public school districts wherein the stu' 
dents counted to generate these funds resided at the time of the 
count, except that such funds generated by preschool^age stu' 
dents, and school^age students served in other than public ele^ 
mentary or secondary schools or programs, are allocated directly 
for use by the schools of placement rather than to the school 
district of residence. In the spring of each year, each agency 
having a particular Federal fund allocation for use during the 
next school year is provided a notice of that allocation, 

APPLICATIONS REQUIRED BY 
OCTOBER 1 OF EACH YEAR 

Annually, each public educational agency of the State having 
direct responsibility for the identification, location, evaluation 
and the provision of free appropriate public education to stu' 
dents with disabilities residing within the agency's jurisdiction 
must submit a comprehensive application which meets the min^ 
imum content requirements of each subgrant program, includ' 
ing a proposed Federal project budget form FS'lO for each to its 
subgrant program allocations. This application must be on a 
form prescribed by the Department and received at the Depart' 
ment no later than October I of each year during which funds 
are available. Agencies other than the public agencies described 
above which have received a notice of allocation must also sub' 
mit an application for approval to use that allocation. Such an 
application must also be on a form prescribed by the Depart' 
ment and received no later than October 1 . 



CONSOLIDATED IDEA 
SUBGRANT OPTIONS 

A consolidated subgrant project is one operated by a school 
district or Board of Cooperative Educational Service (BOCES) 
using IDEA, Part B allocations signed over to that district or 
BOCES by other public educational agencies whose participa- 
tion in such a project is required or otherwise approved by the 
State Education Department. Section 1414(c) of IDEA, Part B 
requires a school district to participate with other agencies in a 



consolidated project if it is determined by the State Education 
Department that the school district is (a) not eligible to receive 
payments because its P.L. 94-142 subgrant allocation is less than 
$7,500 or (b) is unable or unwilling to establish and maintain 
programs of sufficient size and scope to effectively meet the 
needs of students with disabilities. Only the State Education 
Department may require an agency to enter into consolidated 
project agreement, 

A school district having a P.L. 94'142 subgrant allocation of 
$7,500 or more may, subject to approval by the State Education 
Department, participate in a consolidated project administered 
by another school district or a BOCES only under the following 
conditions: 

• at least one of the participating agencies is required by the 
Department to enter into a consolidated project agreement; 

• it is determined by the Department that the consolidated 
project is designed to meet the greatest needs of students 
with disabilities under that district's jurisdiction; and 

• the district agrees to "sign over" its entire P.L. 94'142 alloca' 
tion to the other school district or BOCES administering the 
consolidated project. 

These same rules pertain to consolidated P.L. 99 '45 7 sub' 
grant projects except that there is no minimum P.L. 99-457 sub- 
grant allocation below which a school district is required to 
enter into a consolidated P.L. 99'457 project agreement. 

RULES GOVERNING 
EXPENDITURE OF FEDERAL 
FUND ALLOCATIONS: 

• Federal funds may not be obligated (encumbered or spent) 
before the later of the following dates: 

— the date of receipt of the required application at the State 
Education Department; 

— the effective date of the State's grant award for the prO' 
gram; and 

— the approved beginning date of effect of the project bud' 
get or a subsequent amendment; 

• Federal funds may not be obligated after the earlier of the fol' 
lowing dates: 

— the approved ending date of effect of the proposed project 
budget; and 

— the effective date of a suspension or termination by the 
Department of the applicant's authorization to obligate 
such funds; and 

• Federal funds may not be obligated for any purpose without 
approval by the State Education Department of an applica* 
tion or subsequent budget amendment. 
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SUBGRANT PROGRAM BUDGET 
AMENDMENTS (FORM FS-IO-A) 

A FS-10 budget received by the Department may be amended 
by the applicant through the submission of a completed FED- 
ERAL OR STATE PROJECT BUDGET AMENDMENT 
(Form FS-IO'A). Reimbursements for expenditures proposed via 
such an amendment are subject to the same conditions of 
receipt, review and approval governing the original application. 
When submitting a budget amendment to substantially change 
any budget category, narrative information pertaining to changes 
in the approved project which are related to such proposed 
change in level of expenditure must be given with the same 
degree of detail required by the original application. 

Notice Receipt, Review and Approval Process: 

• A Notice of Receipt will be issued to the applicant upon 
receipt of the application or amendment by the Department. 
Tliis notice will report the date of receipt and any adjust- 
ments to the proposed beginning date which may be required 
and any problem or concern regarding the amount of funds 
budgeted compared to the level of funding known to be 
available to the applicant. 

• The Federal Aid Program Unit will conduct a review of the 
technical merit of the application or amendment and, if nec- 
essary, issue a Notice of Incomplete Information to the appli- 
cant, indicating all that is needed to complete a review and 
approval of the application. 

• One copy of the application or amendment will be forwarded 
to the regional Office for Special Education Ser\'ices (OSES) 
serving the geographic area where the applicant is located. 
The appropriate Regional AsscKiate will conduct a review of 
the application. This review may include directly contacting 
the applicant to discuss any adjustments which may be nec- 
essary in light of the criteria for approval. The Regional 
AsscKiare will recommend to the Federal Aid Program Unit 
programmatic approval or disapproval of the application. 

• The Federal Aid Program Unit will issue a notice of program 
office approval or pending disapproval to the applicant. If rec- 
ommended for approval, the Unit will forv/ard 2 copies of the 
proposal to the Department's Office of Educational Finance 
and Management services to initiate budget approval and 
issuance of approved payments and reimbursements. 

CRITERIA FOR APPROVAL OF 
APPLICATIONS 

State Education Dcpartinent payments or reimbursements to 
eligible recipients for proposed project expenditures are subject 
to approval of a project application or amendment received at 
the Department prior to the date project funds are obligated. 



While it is not necessary to delay initiation of a project pending 
receipt of a Notice of Receipt or approval of an application from 
the Department, funds expended (obligated) for a proposed 
activity in anticipation of approval under the subgrant program 
may be reimbursable only if approved by the State Education 
Ctepartment in light of the following criteria: 

• The applicant must be in compliance with Federal and State 
law and regulations governing the education of students with 
disabilities. 

• The proposed expenditure must be made within the 
approved project period and must be allowable and reason- 
ably necessary to support activities which are directly related 
to the educational needs of the students to be served and not 
the needs of the school providing the services. 

• The proposed expenditure is to supplement and not supplant 
(off- set) non-Federal funds used for the costs of special edu- 
cation programs and services to meet the needs of eligible 
students with disabilities. 

• The proposed expenditure may not be illegal, imprudent, 
extravagant, wasteful, or proposed in an untimely manner 
without regard to, or coordination with, emerging or estab- 
lished regional or statewide standards and efforts pertaining 
to the proposed major program purposes, objectives, activi- 
ties or purchases described in the application. (See 34 CFR 
Sections 76.772, 76.580 and 76.581) 

FINAL EXPENDITURE REPORT 
(FS-IO-F) 

Within three months after the ending date of a project, a 
FINAL EXPENDITURE REPORT (Form FS-IO-F) must be 
submitted reporting the actual expenditure of approved budget 
items. Form FS-IO-F, as well as all other Federal Aid Financial 
Forms and procedures, may be found in the January 1991 revi- 
sion of the State Education Department's publication entitled, 
Fiscal Guidelines for Federal a)id State Aided Grants, a copy of 
which, if not on file in the applicant's files, may be obtained by 
calling the Department at (518) 474-481 5- 

REALLOCATION OF ENTITLE^ 
MENT FUNDS IN THE ABSENCE 
OF REQUIRED APPLICATIONS 

Federal subgrant program fund allocations available to an 
agency who has not submitted an application in substantially 
approvable form by October 1 will be reclaimed by the Depart- 
ment and reallocated for use by other agencies in accordance 
with the provisions of IDEA, Part B statutes and regulations. 
On or about September 1, the Department will notify each 
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agency at risk of losing its allocations due to failure to submit 
the required application in substantially approvable form by 
October 1. This notice will prescribe the action needed to be 
taken by October 1 in order to prevent reclamation and reallo- 
cation of entitlement funds for use by other agencies. 



need of such services, but which a responsible local educa- 
tional agency is either unable or unwilling to provide in the 
public elementary or secondary schools operated or sup' 
ported by that agency. 



FEDERAL FUNDS FOR STATE 

ADMINISTRATION/ALLOWABLE 

COST 

Each year, no more than 25 per cent of the State's IDEA, 
Part B grant awards will be used to: 

• meet allowable administrative costs incurred directly by the 
State Education Department in carrying out its responsibili- 
ties to (1) develop, implement and monitor implementation 
of this plan; (2) approve, monitor and evaluate local pro- 
grams and projects; (3) provide local assistance, leadership 
and consultative services to local educational agencies with 
respect to the provision of special education programs and 
services to students with disabilities, and to meet costs of 
monitoring and complaint investigations which are in excess 
(if such costs incurred during the fiscal year 1985; and 

• provide (1) discretionary support services, including the 
State's comprehensive system for personnel development, 
recruitment and training of impartial hearing officers, public 
information, parent training activities pertaining to the pro- 
vision of free appropriate public education to students with 
disabilities; and (2) ensure financial support, via subgrants, 
ci>ntracts or other arrangements, of direct basic and supple- 
mental programs and ser\aces to students with disabilities in 



DATA AND PROJECTIONS 
FOR THE USE OF IDEA, PART B, 
SECTION 611 FUNDS, FY 91 
THROUGH FY 95 

The tables identified below and presented on the following 
pages portray New York State's projected distribution and use of 
IDEA, Part B, Section 611 flow through, discretionary and 
administrative funds for the period of Fiscal Year 1993 througji 
Fiscal Year 1995. Also presented are actual data pertaining to 
Fiscal year 1991 for comparison purposes. 

Table 1: Distribution of IDF A, Part B, Section 611 Flow 
Through, Discretionary and Administrative 
Allowances, Fiscal Years 1990-91 through 1993-95 

Table 2: Use of IDEA, Part B, Section 611 Row Through 
Entitlement by Number of Recipients and Type of 
Application, Fiscal Years 1990-91 through 1993-95 

Table 3: Number of IDEA, Part B, Section 61 1 Discretionary 
Support Service Projects, by Project Title, Fiscal 
Years 1990-91 through 1993-95 

Table 4: Number of State Education Department Personnel 
Performing IDEA, Part B Administrative and 
Related Support Services, by Position, Salary 
Grade, and Major Activity Code(s), Fiscal Y'ears 
1990-91 through 1993-95 



TaWe Ij Distribution of IDEA. Part B. Section 61 1 Funds. Fiscal Years 1990-91 Throueh 1994-95 
















IDEA 


Actual 




Projected 




PartB 


FY 1991 


FY 1993 


FY 1994 


FY 1995 


Child Count (Prior Year) 


266,779 


305,000 


320,000 




320,000 


Grant Award (in millions) 


$ 91.45 


$ 121.39 


$ 127.36 




$ 127.36 


Allocation (in millions) 












Row Through (min 75%) 


$ 68.59 


$ 91.04 


$ 95.52 




$ 95.52 


Discretionary (max. 20%) 


$ 18.29 


$ 24.28 


$ 25.47 




$ 25.47 


Administration (max 5%) 


$ 4.57 


$ 6.07 


$ 6.37 




$ 6.37 
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Table 2: Use of IDEA, Part B. Section 61 1 Entitlements, by Number of Recipients and Typ^j of Application, Fiscal 


Years 1990-91 Through 1994-.95 


IDEA 


Actual 


Projectel 


Part B 


FY 1991 


FY 1993 


FY 1994 


17V7 < Cti^t* 

ri 1995 


lotal Number or LEAs 


702 


714 




T\ A 

714 


Independent Applications 










Number 


618 


634 


634 


634 


Percent 


88.0 


88.8 


88.8 


88.8 


Consolidated Applications 










Number 


19 


20 


20 


20 


LEAs per Application 


4.3 


4.0 


4.0 


4.0 


Other Projects 










Approved School 


195 


326 


326 


326 


Direct Service Projects 


0 


0 


0 


0 



67 



S3 



FRir 



■New York State Plan for Education of Students unth Disabilities, 1993-1995 



Table 3: Number of IDEA* Part B. Section 61 1 Discretionarv Support Service Projects, by Project Title or Category. 


Fiscal Years 1990^91 Throu^ 1994-95 


IDEA, Part B Discretionary 

Project Title/Category Actual 


Projected 


FY 1991 


FY 1993 


FY 1994 


FY 1995 


DC 1 ^TT rrojeccs,' 


44 
Tt 


44 


44 


44 


Part 200 Management System Support 


1 '\ 


13 


13 


13 


Part 200 Management System Grants 


1 


3 


3 


3 


Part 2CX3 Management System Research 


L 


2 


2 


2 


CC AT TA 


J 


6 


7 


7 


1 eon iNet L^enter 


1 
I 




1 


1 


wr 1 oranc 


1 

X 




1 


1 


tielen Keller 


1 
1 




1 


1 


Recordings for the Blind 


1 

X 




1 


1 


University Institutes 


1 
I 




1 


1 


Cultural Diversity Training 


U 




1 


1 


Parent Training 


0 

V 




1 


I 


CSE/CPSE Chairpersons Training 


n 

yj 




1 


1 


Effective Classroom Instruction 


n 
\j 




1 


I 


CSPD Coordination 


n 


0 


1 


1 


oummer inoiiiuieo — ^^onouiianL i cdciier 


1 


0 


0 


0 


ivitvi-VwOE. 1 raining 




0 


0 


0 


mscicuces or mgner jZAjucaiion 




1 


1 


1 


Community College Project 




2 


1 


1 


Preparation of Teachers of the Blind 










and Partially Sighted 




2 


2 


0 


1 ransicion rvciiviiicb 




5 


5 


5 


Statewide Mediation Project 




43 


43 


43 


Project Future 




0 


0 


0 


Third Party Reimbursement 




1 


50 


0 


Innovative Projects for Children 










with Traumatic Brain Injury 




4 


3 


0 


Interagency Councils 




10 


15 


20 


Distance Learning 




1 


0 


0 


Model Program/Severely Handicapped 




1 


0 


0 


Translations 




1 


1 


1 


NYC District 75 Strategic Plan 




1 


1 


0 


NYS Resource Center for the 










Visually Impaired 


1 


1 


1 


1 


NYS Resource Center for the Deaf 


0 


1 


1 


1 



ERIC 
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Table 4; Number of State Education Department Personnel Performing IDEA, Part B, Section 611 pL-nded Administra- 


tive and Related Support Services, by Position, Salary Grade, and Activity Code(s), Fiscal Years 1990-91 


Through 1994-95 


IDEA, Part B State 
Administrative Position 


IDEA, Part B 
Allowable Cost 

Ar't'ivil'V l^rviPi ^ 1 


Actual 


Projected 


FY 1991 


FY 1993 


FY 1994 


FY 1995 


/AbbioCrtnc ^w-ornrn 155 1 oner v*vi-'j/ 


ni 


1 


1 


1 


1 




Ui 


7 


3 


3 


3 


Dureau v--/niei ^ivi't^ 




J 


3 


3 


3 


superv isor \ £.o} 


ni 07 OA 0^ 00 


1 7 


12 


12 


12 


AssociBte (26) 


07 0"^ OA 0^ 00 




65 


65 


65 




0? 0"^ 04 00 10 


7 


2 


2 


2 


/AoololdilL \LL} 


07 O'^ 04 OS Oft 00 10 


Q 
O 


9 


9 


9 




0^ 04 OS Oft 




5 


5 


5 




07 0^ 1 0 


7 


7 


7 


7 


i^uuiu/ V ibudL opeciaii5c kIj) 


0*^ 04 OS 


1 


1 


1 


1 


Educ. Program Aide/Trainee (14) 


01,02.03,05,08,10 


13 


13 


13 


13 


Associate Accountant (25, 23) 


02,10 


10 


10 


10 


10 


Assistant Accountant (14) 


02,10 


11 


11 


11 


11 


AssivStant Librarian (14) 


02,03,10 


1 


1 


1 


1 


Principal Stenographer (11) 


07 


4 


4 


4 


4 


Senior Secretarial Support (9) 


07 


5 


5 


5 


5 


Keyboard Specialist (6) 


07 


49 


49 


49 


49 


Support Services Assistant (5) 


07 


I 


1 


1 


1 


Total Positions — All Activities 




197 


197 


197 


197 


Percentage Paid Under IDEA, Part B 


— All Activities 


98.2 


98.2 


98.2 


98.2 



Activity Cotle 

01 Administrative Direction — Activities related to internal program management and supen-'ision which provide general program direction. 

02 Monitoring, Evaluation, and Auditing — Activities related to: a) regulatory or enforcement functions, b) technical assistance, c) the adminis- 
tration oi grants, either State or Federal, allcKated by or through the Education Department, and d) field audits, rate setting analysis, account- 
ing, and bcx^kkeeping functions. 

03 Dissemination — Activities related to the distribution o{ information to the various clientele served by the Department through workshops, 
exhibits, conferences, newsletters, other publications, and film productions. 

04 Application Preparation, Review and Approval — Activities related to the receipt, processing, reading, staff critiquing and filing of proposals for 
the purpose of approving or disapproving projects. Tliis category includes the development and preparation of State plans, grant applications, 
and related dtxzuments. 

05 Training — Activities related to conducting or arranging for in-sen'ice or preser\'ice training. 

06 Research — Activities related to scientific inquiry* including practical experimentation. 

07 Support Activities — Activities such as typing, filing, photocopying, etc. 

08 Direct Client Services — Activities which provide a direct service to clients such as library reference service. 

09 Legislative Activities — Relates to the review and preparation t)f legislation and to responses to inquiries from the Division of the Budget, the 
Governor's Ofificc, ox the legislature. 

10 Planning and Budget Activities — Relates to the preparation and revision of program plans and the SED budget. 

69 



^5 



XVI. ADDITIONAL INFORMATION 



This section of the State Plan describes the manner in which 
the New York State Education Department provides direct ser- 
vices to students with disabilities through State-operated 
schools. In addition, it includes important information which is 
complementary to that found in other sections of the State Plan 
in order to ensure a clear understanding of the comprehensive- 
ness and high quality of New York States s standards and proce- 
dures for the provision of special education. This section 
includes: a description of how the State Education Department 
(SED) provides direct services; information regarding advanced 
technological methixls for maintaining and updating individual 
and aggregate student data; and the SED complaint procedures 
to ensure compliance with Federal and State mandates. 

Additional Information if the State 
Educational Agency Provides Direct 
Service to Students witH Disabilities 
Through State-operated Schools 

The New York State Education Department operates 
two schools for students with severe disabilities: the Schoc:>l for 
the Blind located in Batavia, New York and the School for the 
Deaf in Rome, New York. Tliese schools provide education and 
residential services to students ages 3 through 21 at the School 
for the Deaf and ages 5 through 21 at the School for the Blind, 
who are either deaf or blind or have multiple disabilities and are 
deaf and/or blind. 

The Office for Special Education Services (OSES) has estab- 
lished, at the New York State Schoiil for the Blind at Batavia, a 
Resource Center fo • the Visually Impaired. This center coordi- 
nates training and technical assistance throughout the State to 
parents, educatic ual personnel, local Committees on Special 
Education (CSE) and Committees on Preschool Special Educa- 
tion (CPSE) members to provide them with the skills and infor- 
mation necessary to meet the needs of scudents who are visually 
impaired. The OSES will also establish a similar resource center 
at the Rome SchcKil for the Deaf. 



Comparable Services 

The continuum of special education programs and services 
described in Section 200.6 of the Regulations is available to all 
students with disabilities. Students with severe disabilities, for 
whom a State-operated school is determined to be the least restric- 
tive placement based on individual educational characteristics, 
must receive any program(s) or service(s) necessary to effectuate 
an appropriate individualized education program (lEP). New York 
State has established a single set of statewide standards for the pro- 
vision of special education programs and services. Therefore, it is 
assured that the quantity, quality and manner by which they are 
provided to students attending either of the State-operated schools 
is comparable to that of saidents receiving such programs or ser- 
vices by or through public schcxDl districts. Comparability is assured 
by each school district, through the submission of written state- 
ments indicating that all students with disabilities, including those 
attending State-operated schcxDls, receive special education pro- 
grams and ser\'ices which are appropriate to meet individual needs. 
Comparability is also ensured by periodic compliance reviews 
completed by staff from the OSES, Division of Program Monitor- 
ing (DPM). Compliance reviews similar to reviews conducted in 
the public agencies include, but are not limited to, the assurances 
of individual due prcx:ess rights, referral and evaluation procedures, 
the appropriate provision of special education programs and ser- 
vices in a manner consistent with each student's lEP, the 
qualifications of personnel, the length and number of school days, 
and compliance with Federal and State laws and regulations relat- 
ing to program accessibility and equal opportunities comparable to 
services available to nondisabled students. DPM regional staff visit, 
review, and evaluate progronr» and services for students with dis- 
abilities and provide technical assistance to resolve non-compli- 
ance issues and ensure appropriate programs and services. Compa- 
rability is also assured with regard to the quality of special 
education programs and ser\'ices provided within a State-operated 
schcx:)l by standardiziition of the qualifications for staff appoint- 
ment, salar)' schedules and reimbursement of services from the 
State and local education agencies. 
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Participation in Regular Education 

If the multi-disciplinary team (MDT), in concert with the 
parent and/or student, determines at a meeting to develop the 
lEP, that the individual needs of the student warrant participa- 
tion in regular education settings, students are integrated with 
appropriate support services in regular education programs in 
the local school district and, when appropriate, in occupational 
education programs in local BOCES. 

If at any time the MDT of the State -operated school deter- 
mines a child's special education program should be provided in 
a less restrictive setting, the MDT would refer the child to the 
Committee on Special Education or Committee on Preschool 
Special Education (CSE/CPSE) of the home school district. 
The CSE/CPSE would review and modify the student's lEP, and 
the appropriate program and services would then be provided. 
However, an MDT may determine, prior to referral to a 
CSE/CPSE, the child requires a transitional program to prepare 
for entry into a less restrictive environment. Such transitional 
programming is developed by the MDT of the State-operated 
school with the student's parents and is implemented for a 
specific period of time. Upon completion of the transitional pro- 
gram a referral is then made to the appropriate CSE/CPSE. 

Parental Involvement/Individualized 
Education Program 

Section 112 of New York State Education Law requires that 
the SED establish and enforce standards of instruction, person- 
nel qualifications and other requirements for educational ser- 
vices or programs, as determined by rules of the Board of 
Regents and Regulations of the Commissioner, with respect to 
the individual requirements of children who are in full-time res- 
idential care in facilities or homes operated or supervised by any 
State department or agency or politiCc4 subdivision. S''xtion 
200.7 of the Regulations specifies procedures for operation, 
administration and appointment of a student with a disability to 
a State-operated school. The appointment of a student to a 
State-operated school is made with considerable attention given 
to the concept of least restrictive environment and procedural 
due process. Parental involvement is assured beginning with the 
application procedure for appointment to such school and con- 
tinuing throughout the student's evaluation, placement, and 
lEP process. Under Section 200.7 of the Regulations: 

• application for appointment to a State-operated school, 
which is initiated by parents through application to the 
Commissioner, supported by adequate written evidence of 
the blindness and/or deafness of the child; 

• upon receipt of an approved application, the MDT must 
evaluate the child and conduct a meeting to develop the lEP 
pursuant to Section 200.4 of the Regulations, and detenaine 



if placement in the State-operated school is appropriate; 

• parents must be notified by the MDT of its determination. If 
placement in the State-operated school was not recom- 
mended, the parent may initiate due process proceedings; 

• upon recommendation for placement by the MDT, an appli- 
cation must be submitted to the Commissioner by the State- 
operated school for approval of such placement. The applica- 
tion includes documentation and written parent consent 
supporting the placement decision; and 

• upon approval by the Commissioner, the child is placed in 
the State-operated school. If the Commissioner disapproves 
placement, the parents may initiate due process proceedings. 



New York State Telecommunication 
and Technological Student 
Information Systems 

The New York State Technology Network Ties (TNT) sys- 
tem is a statewide telecommunications network which consists 
of computers, telephone lines and telecommunication software 
and hardware developed by the New York State Education 
Department. This network links school districts, Boards of 
Cooperative Educational Services (BOCES), libraries, other 
education institutions, and the SED together for communica- 
tions, resource sharing, and enhanced access to information and 
ser\'ices. TNT network services and technology programs sup- 
port the teaching/learning environment and improve school 
district management. There are three components to TNT: 
Financial Information System, Instructional Component and 
Student information System (SIS). SIS, which has many com- 
ponents and is cunently under development, will provide man- 
agement programs to handle achievement testing and instruc- 
tional management, reporting requirements of Parts 100 and 
200 of the Regulations of the Commissioner, scheduling, grade 
reporting, district information, State reporting, at-risk indica- 
tors, transportation, career/vocational, and health/medical 
information. 

ITie Fart 200 Managemenr System is a component of the SIS 
currently being developed by the SED. It is a coir prehensi ve 
computer software system designed to support the delivery of 
special education services. The system sc^ftware assists LEAs in 
managing the special education process, collects data, and pro- 
vides an efficient and effective information system for teachers, 
parents, administrators, and local, regional, and State personnel. 
The system maintains detailed educational, diagnostic, and pm- 
^ammatic information specific to a student's regular and special 
education program. This information is expected to assist in 
j:enerating lEPs, class lists. State re..;uired reports and other 
materials to facilitate effective local, regional, and State plan- 
ning for special education. 
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XVII. INTERAGENCY AGREEMENTS 



The New York State Education Department (SED) is respon- 
sible for overseeing the provision of educational services to all 
students with disabilities who are residents of the State regard- 
less of where they are receiving instruction. This includes those 
children placed in settings for purposes of family care or custody > 
health care, and treatment or incarceration. A variety of State 
agencies provide services for students with disabilities in New 
York State including the Office of Mental Retardation and 
Developmental Disabilities (OMRDD), Office of Mental 
Health (OMH), Department of Health (DOH), Department of 
Six:ial Ser\Mces (DSS), Division for Youth (DFY)» Department 
of Correctional Services (CXDCS), Division of Substance Abuse 
Serx'ices (DSAS), Division of Alcoholism and Alcohol Abuse 
(DAAA), the Family Court, and county operated detention 
facilities. 

The specific roles and responsibilities of the SED and other 
State agencies regarding the payment and provii>ion of appropri- 
ate education services for students with disabilities are defined 
in New York State laws and regulations and through intera- 
gency agreements. Below is a summary of key laws and regula- 
tions which govern the education of students with disabilities 
who are served in the programs of other State agencies. 

• Section 112 of Education Law — Authorizes the SED to 
establish and enforce standards for education services and 
programs Tor students including special education programs 
for students with disabilities in full-time residential care in 
homes (^r facilities operated or supervised by a State depart- 
ment or agency or political subdivision. 

• Pnrr 116 of the Regulations of the Commissioner of Educa- 
tion — Establishes the standards for education programs and 
services for students in full-time residential care in homes or 
facilities operated or supervised by a State department or 
agency or political sulxlivision. 

• Parr 1 1 8 of the Regulations of the G>mmissiimer of Educa- 
tion — Anpiies to instructional programs prc>vided to persons 
under age 21 who have nor received a high schml diploma 
and who have been incarcerated in a correctional facility 



maintained by a county or by the city of New York for 10 or 
more calendar days or who, in the judgment of the child 
administrative officer of the correctional facility, can reason- 
ably be expected to be incarcerated for a period of 10 or more 
calendar days. Such programs are the responsibility of the 
school district within which the correctional facility is 
Icxated. 

• Article 89 of Education Law — Includes the provision of edu- 
cational services in a residential facility for the care and 
treatment of children with disabilities under the jurisdiction 
of a State agency other than the State Department of Educa- 
tion. 

• Article 81 of Education Law — Ensures that students with dis- 
abilities residing in child care institutions are provided an 
appropriate education and the right to due process of law. 
Child care institutions include facilities licensed by the DSS 
serving 13 or more students and residential treatment facili- 
ties for children and youth certified by the OMH. This law 
provides a system for the referral, evaluation and educational 
placement of those students under the custody of a public 
agency (e.g., Family Court, the DSS, or the DFY) or admit- 
ted to a residential treatment facility who are thought or 
known to be disabled. These requirements closely parallel 
the procedures for local school districts concerning the prov - 
sion of special education services for students with disabii - 
ties. Article 81 includes the following key provisions: 

— establishment of Committees on Special Education 
(CSEs) in child care institutions; 

— establishment of procedures for payment of tuition and 
maintenance for children with disabilities residing in 
child care institutions through the development of intera* 
gency agreements; 

— provision of authority to the Commissioner to establish 
and enforce standards of instruction, personnel 
qualifications, and other requirements for education ser- 
vices or programs; and 

— provision of authority to public agencies and pre-admis' 
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sion certification committees to seek evaluative informa' 
tion firom local school districts when placement in a child 
care institution is being considered for a student who is 
suspected of having a disability. 

• Section 3202 of Education Law — Establishes the right of all 
resident students, ages 5 through 21, to a free appropriate 
public education. Through the provisions of this law, the 
basic right to an education is extended to students who 
reside in situations outside their home including students in 
foster care, schools for the mentally retarded, intermediate 
care facilities for the developmentally disabled, institutions 
for the care, custody and treatment of students, youth who 
are incarcerated and students who are homeless. Provisions 
regarding the programmatic and fiscal responsibilities for the 
education of the students are contained within this law. 

• Part 200 of the Regulations of the Commissioner of Educa- 
tion — Establishes the standards for the education of students 
with disabilities in New York State. Certain sections of Part 
200 pertain specifically to students who are placed in other 
agency programs. 

— Section 200.4 (g) describes procedures for requests and 
completion of evaluative information and program rec' 
ommendations to CSEs for students being placed in child 
care institutions and residential treatment facilities. 

— Section 200.11 describes admission to public schools of 
students residing in hospitals of the OMH and OMRDD 
or in child care institutions. This regulation assures that 
those students who can benefit from such instruction arc 
admitted to the schools of the district in which the facil' 
ity is IcKated. 

— Section 200.14 describes educational services in day treat- 
ment programs certified by the )MH for students who are 
mentally ill and require both mental health services and 
special education services. Procedures for the education of 
students in day treatment programs are described. 

The SED has also developed interagency agreements between 
the Department and other State agencies to clarify requirements 
regarding the provision of education services in progi^ims oper^ 
arcd or supervised by these State agencies or concerning the 
de!iver>' of appropriate educatior. icrvice to students with disabili- 
ties. Within the SED, the Office of Vocational and Education 
ServMces for Individuals with Disabilities (VESID) has responsibil- 
ity* for the overall ccx^rdination of the Depanment's interagency 
activities and primary responsibility' for the development of inter- 
agency agreements. Interagency agreements are developed consis- 
tent with the prcjcedures identified in the Department policy, 
"Prtxrcss for the Development and Approval of Memorandums of 
Understanding." In general, intemgency agreements identify the 
roles and responsibilities v^f each of the agencies in the provision 
and i>vcrsighr of education ser\*ices for students with disabilities 
and define the specific areas of agreement. The SED has the fol- 
lowing interagency agreements currently in effect: 



• NYS Education Department and NYS Office of Mental 
Health 

NYS Education Department and NYS Office of Mental 
Retardation and Developmental Disabilities 
NYS Education Department and NYS Department of Cor^ 
rectional Services 

NYS Education Department and NYS Division for Youth 
The above agreements were developed with regard to the 
provision of appropriate education services provided in pro^ 
grams operated or supervised by these agencies. 

•NYS Education Department and Office of Mental Retardation 
and Developmental Disabilities and Governor s Council on 
Children and Families 

These agreements define participating agencies' fiscal, pro- 
grammatic and administrative responsibilities regarding the 
Children's Residential Project (CRP). This is an interagency 
project for the development and implementation of special- 
ized residential and education programs for students with 
severe and multiple disabilities. 

• NYS Education Department and Department of Social Ser- 
vices 

This agreement defines the requirements for Medicaid reim^ 
bursement for the provision of certain related services pro- 
vided to students with disabilities. 

• NYS Education Department and Region II Administration 
for Children, Youth and Families, Office of Human Develop- 
ment Services, U.S Department of Health, and Human Ser- 
vices (representing Head Start grantees in New York State) 
This agreement defines responsibilities to improve services 
for students with disabilities ages 3 through 2 1 years. 

The provisions contained within interagency agreements are 
monitored by the Division of Program Monitoring as a compo- 
nent of the program reviews of education programs operated by 
the State agencies. Program review guides have been developed 
specifically for the review of education programs operated by 
certain state agencies. The collaborative provision of services to 
students with disabilities by State agencies is also fostered 
through the New York State Council on Children and Families 
of the Executive Depanment of New York State. The Q)uncil 
on Children ana Families identifies problems and deficiencies in 
services and programs and makes recommendations to resolve 
issues and for the development of programs. The Council is also 
responsible for the resolution of disputes between agencies relat- 
ing to the provision of services to particular students and their 
families. (Section 444 of Executive Law) 

New York State Initiatives 
to Enhance Standards 

New York State agencies with responsibility for serving stu- 
dents with disabilities are committed to providing services in 
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the least restrictive settings. As the State agencies work toward 
providing intensive services within community-based settings 
close to students* homes, the New York State Education Depart- 
ment will continue to modify existing or develop additional 
interagency agreements to clarify responsibilities to assure the 
provision of education for these students. 

The SED policy document A New Compact for Learning 
encourages greater interagency initiative through local collabo- 



rative programs for the mutual benefit of overlapping clientele. 
One such efifort of the Office for Special Education Services is 
the establishment of regional interagency councils. These coun^ 
cils, being developed at various sites throughout the State, will 
assist local service providers to meet the needs of students with 
severe disabilities through interagency service planning and 
development, information sharing, and problem resolution. 
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XVIII. PERSONNEL STANDARDS 



The Board of Regents oversees the quahty of services and 
standards for all professions within New York State. The State 
Education Department (SED) is responsible for establishing 
appropriate professional requirements for certifying and/or 
licensing professionals who work w ith students with disabilities. 
Certification and licensure standards and procedures are based 
on the highest requirements applicable to the profession or dis- 
cipline in which a person is providing special education or 
related services as determined through tiie New York State Edu- 
cation Law (Sections 101, 207, 305, 3004, 6506, 6507, 7603, 
7704, 7904, 8206) and the Regulations of the Commissioner of 
Education (Parts 59, 72, 74, 75, 76, 77, 80, and 200). Profession 
or discipline means a specific occupational categor^^ that: pro- 
vides special education and related services to children with dis- 
abilities; has been established or designated by the State; and 
has a required scope of respon .ibility and degree of supervision. 
The following is a list of personnel who provide special educa- 
tion or related services: 



School District Administrati^r 
School Administrator and SupcTvisor 
Teachers of Special Educati'^n 
Teachers of the Deaf and Hearing 

Impaired 
Teachers of the Blind and Partially 

Sighted 

Teachers of the Speech and Hearing 

Handicapped 
Teachers of Physical Education (Adaptive) 
SchcH)l Psychologists 



Psychologists 
Occupational Tlicrapists 
Physical Tlierapi:>ts 
Speech Pathologists 
Audiologists 
Social Workers 
Vocational Educait^r* 
SchiH^l Social \Vi>rki.*rs 
Teacher Assistants 
Schml Counselors 
SchiH^I Health Persc^nncl 



The general requirements for personnel providing special 
education and related services to students with disabilities who 
are served by State, local, and private agencies are described 
below. Additionally, Article 89 of Education Law and Part 200 
of the Regulations require that these individuals he appropri- 
ately certified and/or licensed based the applicable profes- 
sional standards. 



LICENSED PROFESSIONALS 

Each of the licensed professions is regulated by the NYSED. 
(NY Educ L Sec 6506) The Board of Regents promulgates all 
rules, establishes educational requirements, charters schools 
offering educational programs, and endorses licensure issued by 
other states or countries. The Board of Regents also establishes 
standards of conduct and oversees discipline prcKeedings in the 
area of the licensed professions. Part 59 of the Regulations 
describes the following procedures for the licensing of candi- 
dates in the recognized professions which may provide special 
education or related services to students with disabilities: 

• Education requirements — An accredited program or a pro- 
gram satisfactory to the SED and determined to be equiva- 
lent to an accredited program is required in each of the 
licensed professions; 

• Examinations — An examination developed by the SED, or a 
separately developed examination as allowed by the SED, is 
administered to all persons seeking to become licensed pro- 
fessionals. Application must be m.ade for admission to exami- 
nations, fees must be paid and admission cards must be issued 
by the SED; 

• Experience — In almost all cases, before a license can be 
granted, specific time spent in the professional field is 
required; 

• Notification — ^The SED notifies each candidate of success or 
failure on the examination. If the candidate has failed, the 
SED advises that candidate on re-examination procedures; 
and 

• Licensure — Each license is issued by the SED upon review of 
the applicant to ensure that all requirements arc met. Each 
licensee must register with the SED. 

Also, Parts 72, 74-77 and 80 of the Regulations delineate 
additional requirements for specific professit^nal areas which 
must be met. 
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CERTIFICATION 

In order to be employed by a school district, teachers and 
administrators must be certified. Professional certificates for 
school administrative and teaching personnel are issued by the 
Commissioner of Education upon review by the SED of each 
applicant's credentials and qualifications. Part 80 of the Regula- 
tions describes the following procedures for the permanent 
certification of candidates in school administrative and teaching 
positions. 

Section 80.4 of the Regulations describes the following 
requirements for the certification of school administrators: 

• School District Administrator 

— Education requirements — An appropriate program of 
sixty credits of graduate study leading to a master*s degree, 
including twenty-four credit hours in the field of school 
administration is required. In addition an internship must 
be accomplished or may be substituted by one-year, fijU- 
time experience as a school administrator or supervisor; 
and 

— Experience — In order to be certified as a district wide 
administrator, the candidate must complete three years as 
a teacher and/oi an administrator, and/or supervisor, 
and/or pupil personnel service staff member; 

• School Administrator and Supervisor 

— Education — An appropriate program of thirty credits of 
graduate study leading to a master^s degree is required. 
This program must include eighteen credit hours in the 
held of school administration. In addition, the candidate 
must complete an administrative internship or substitute 
one-year, fijll-time experience in a school administrative 
position; and 

— Experience — In order to be certified as a school adminis- 
trator and supervisor, the candidate must complete three 
years as a teacher and/or an administrator, and/or supervi- 
sor, and/or pupil personnel ser\'ice staff member. In addi- 
tion, the candidate must complete an additional 2 years 
experience in school administration. 

To be certified as a special education teacher or as some 
related service providers, a candidate must complete the general 
requirements specified in Sections 80.2 and 200.6 of the Regula- 
tions which are as follow: 

• Teacher 

— Education — ^The candidate must complete a registered 
teacher education program in an institution of higher 
education that is regionally accredited, registered or 
approved by the SED. Generally a master's degree is 
required, including study in an appropriate specialized 
area for permanent certification; 

— Experience — In most cases, two years of teaching experi- 



ence is required before permanent certification is granted; 
and 

— Statewide examination — A statewide examination has 
been required of all candidates for the first state 
certificate. The core battery of the National Teacher 
Examination (NTE) is administered. Effective September 
1995, all teachers will be requested to complete the New 
York State Teacher Certification Examinations 
(NYSTCE) program. 

Also, Sections 80.3, 80.5-80.10 and 80.15-80.17 require addi- 
tional criteria in order to become certified as teachers in specific 
teaching areas, including special education areas. An example 
of additional requirements for special education teachers are as 
follow: 

Special Education — 24 semester hours in collegiate study 
related to the teaching of students with disabilities; 
Deaf and hearing impaired — 24 semester hours related to 
the teaching of students who are deaf and hearing 
impaired; 

Blind and partially sighted — 24 semester hours of study 
related to teaching students who are blind and visually 
impaired; and 

Speech and hearing handicapped — 36 semester hours in 
the study related to the teaching of students who are 
speech or hearing impaired. 

Section 80.33 describes procedures for the appointment of 
teaching assistants: 

• Teaching Assistant 

— Education — A four-year high school program or its equiv- 
alent is required for each candidate. Such study shall be 
supplemented by training and experience appropriate to 
the position; 

— A superintendent of schcx^ls must apply to the SED for a 
temporary, one-year license for a reaching assistant; and 

— Continuing certificate — This certificate is issued by the 
SED upon the application of the superintendent of 
schools. Certification is granted on the basis of the candi- 
date's completion of six semester hours of relevant colle- 
giate study and the experience of one-year as a licensed 
assistant or certified teacher. 

ALTERNATIVES TO GENERAL 
PROCEDURES 

Alternatives to the general licensure and certification proce- 
dures are allowed by the SED in certain areas of licensing and 
certification. These include licensing without examination, 
certification through individual appraisal of alternative study 
and- experience X and satisfaction of the contractual conditions 
stipulated in the Interstate Certification Compact. (NY Educ L 
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Sec 3030) and (8NYCRR 80.18) It must be established to the 
satisfection of the Commissioner of Education that licensure 
and/or certification standards are met through these and other 
alternative procedures. 

Uncertified teachers may not be employed by boards of edu- 
cation except when no certified teacher is available after exten- 
sive and documented recruitment efforts have been made. The 
superintendent must submit to the State Education Department 
(SED) an application for temporary license which includes 
justification statements, ^ plan for staff development and profes- 
sional support and evidence that the person has the minimum 
degree required in the certification area. (8NYCRR 80,18) 

A superintendent of schools, provided that the approval of 
the Commissioner is obtained through various requirements, 
may assign a teacher to teach a subject not covered by the 
teacher's certification or licensure for a period not to exceed five 
classroom hours a week. Extensive and documented recruitment 
must be conducted to show that no certified or qualified teacher 
was available. (8N YCRR 80.2) 

The information described above is based on currca policy 
and prcxiedures related to the establishmenc and maintenance of 
standards to insure that personnel necessary to carry out the 
purposes of Individuals with Disabilities Education Act, Part B 
are appropriately and adequately prepared and trained. The 
SED is currently in the process of reviewing and revising these 
standards to ensure consistency with highest standards. 

New York State, in conjunction with the New England states 
and the federally funded Regional Laboratory for Educational 
Improvement of the Northeast and Island (The Regional Lab) 
have worked together to develop a regional common market for 
educators in the region. A main component of this effort is the 
development and implementation of a Northeast Regional Cre- 
dential (NRC). This credential will enable educators who hold 
that credential to be employed in the seven participatory states 
for up to 2 years. Individuals who receive an initial regular 
certificate from any state in the region can receive, upon appli- 
cation, a NRC. This regional credential, valid for up to 2 years, 
will allow the individual to immediately secure a teaching posi- 
tion in any of the other six states and then, during the period of 
the valid regional credential, satisfy any state-specific require- 
ments for certification. Accordingly, Section 80.7 of the Regula- 
tions states that a provisional New York State certificate will be 



issued to an applicant who has completed a program of prepara- 
tion at an approved institution of higher education or who has 
attained an initial regular certificate in a state which has con- 
tracted with New York pursuant to Section 3030 of Education 
Law. 

These reciprocal agreements apply to teachers providing spe- 
cial education and provide an alternative to assist in achieving 
an adequate number of teachers to provide services to students 
with educational disabilities. 



New York State Initiatives 
to ErxKance Standards 

• During the 1993-1995 State Plan timeframe, the Office of 
Special Education Services will be undertaking a study of the 
competencies needed of teachers of the speech and hearing 
handicapped and the population of students they serve 
within schools. This study will assist SED in determining 
directions for strengthening current certification standards. 

• The SED is re-examining areas of certification to ensure that 
standards meet the current and emerging needs of students 
with educational disabilities. Within this long term project 
will be a re -examination of special education certification 
areas to ensure consistency with the highest standards. In 
identifying the highest requirements in the State, all State 
statutes and rules of all State agencies applicable to ser\4ng 
children and youth with disabilities must be considered. 

• Beginning in September 1993, all teachers of regular educa- 
ti n subjects or areas will be required to complete an 
approved program which prepares them to work effectively 
with students with disabilities. This requirement fulfills a first 
phase of activities which re-examine both regular and special 
certification requirements to assure that regular education 
teachers are familiar about the needs of students with disabil- 
ities and that special education teachers have a working 
knowledge of regular education content and curriculum. 

• OSES will continue to work with the New England Creden- 
tial Committee to pursue reciprocal agreements regarding 
certification of special education teachers. 
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